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PREI,IMINARIES

Establishnrcn t and Mandate of the Committee

The Standing Committee on Health is established pursuant to standing order 228 (3) and

the Fourth Schedule of the Senate Standing Orders and is mandatedto consider all matters

relating to medical services, public health and sanitation.

Pursuant to Standing Order 228(4), the Committee is specifically mandated to-

I) investigate, inquire inlo, and report on all matters relating to the mandate,

management, activities, administration and operations of the Ministry of Health and

its departments;

2) study the programme and policy objectives of the Ministry of Health and its

departments, and the ffictiveness of the implementation thereof;

3) study and review all legislation referred to it;

4) study, asse.r^r and analyse the success of the Ministry of Health and departments

assigned to it as tneasured by the results obtained as compared with their stated

obiectives;

5) consider the Budget Policy Statement in line with the Committee's mandate;

6) report on all appoinlments where the Constilution or any law requires the Senate to

approve;

7) mike reports ancl recommendations to the Senate as oflen as possible, including

reco ntntendations for proposed legislation;

8) consider reports of Commissions and Independent Offices submitted to the Senate

pursuanl to the provisions of Article 254 of the Constitution;

9) exomine any statemenls raised by Senators on a matler within its mandate; and

l7)follow up and report on the slatus of implementation of resolution within its

mandale; and

t t)follow up and report on the status of commitments made by the Cabinet Secretqries

in their response to questions under Standing Order 5lC

Colnm ittec NIcnrbcrship

The Committcc is comprised of the following members-

l. Scn. Jackson K. Mandago, EGH' MP

2. Scn. Mariam Sheikh Omar, MP

3. Scrr. Justice (l{td.) Stewart Madzayo, EGH, MP

4. Scn. Lcdama Olekina, MP

5. Scn. David Wafula Wakoli, MP

6. Scn. Maureen Tabitha Mutinda, MP

7. Scrr. Joseph Githuku Kamau, MP

8. Scn. I{ichard Momoima Onyonka, MP

9. Scn. Ilamida Ali Kibwana, MP

- Chairperson
- Vice-Chairperson
- Member
- Member
- Member

- Member

- Member

- Member

- Member
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The Petition concerning alleged medical negligence and staff incompetency at Moi

Teaching and Referral Hospital (MTRH), which tragically led to the death ol Ms. Annita

Jepkorir was submitted by lvls. Ivlercy CLcronu and rcportcd to the Senate on l0tl'July,

2024.This Petition highlights critical issues in healthcare delivery and patient safety that

demand urgent attention and action.

The Standing Committee on Health undertook a thorough inquiry into the matlers raised in

the Petition and held meetings with the petitioners and the key stakeholders including the

Moi Teaching and Referral Hospital (MTRH) and the Kenya Medical Practitioners and

Dentists Council (KMPDC). The Committee further sought written submissions from the

Ministry of Health. These submissions were analysed during Comrnittee mectings leading

to preparation ofthis report.

This report underscores the importance of accountability, transparency and adherence to

professional standards in healthcare institutions. The Committee observes that failure of

medical procedures to locate or remove the ingested foreign body, later conllrmed at post-

mortem, reflects a critical diagnostic error and significant breach of duty ol care. This is

further compounded by systemic failures in adherence to clinical guidelines amd standard

operating procedures a clear contravention of both College of Surgeons ol Ilast, Central

and Southern Africa (COSECSA) and the Kenya Medical Practitioners and Dentists

Council (KMPDC) guidelines.

The Committee further observes that the attendant post-discharge complications were

managed without consulting cardiothoracic surgeons which coupled with poor record

keeping procedures and briefings violated multidisciplinary care principles and ethical

standards and funher obscured accountability.

It is the hnding of the Committee that the Petitioner was denied fair hearing and their voice

suppressed during dispute resolution; the Moi Teaching and Referral Flospital (MTRH)

and the Kenya Medical and Dentists Practitioners Council (KMPDC) delayed in addressing

the concerns raised in the matter as characterizedby extended and inordinate dclay between

when the case was filled and when the decision was rendered.

With the foregoing, the Committee recommends that-

l. The Moi Teaching and Referral Hospital and Dr. Stephen Ondigo should be held liable

for the untimely death of Ms. Annita Jepkorir. Consequently, the family of the late Ms.

Annita Jepkorir should be compensated in the damages caused by the negligent acts of
both Dr. Stephen Ondigo and the Moi Teaching and Ref'erral Flospital;

5
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2. The I(cnya Medical Practitioners and Dentists Council should issue a caution or

reprimancl in writing to all medical practitioners involved in the untimely death of Ms.

Annita .lcpkorir in line with the provisions of Section 20 (6) (a);

3. The Moi 
-f'caching 

and Referral Hospital should within three (3) months of tabling this

report-

1) establish clear protocols for surgical procedures that ensures all operations and

critical rnedical procedures are conducted under the supervision of qualified

rncdical specialists and all post-operative briefings are conducted by the lead

sur-qcons to ensure accurate communication with patients and their farnilies about

thc procedures and outcomes; and

2) cstablish cleal framework that is able to provide for a comprehensive

docrrmentation of all patient interactions, procedures, and follow-ups to ensure

tral)sparency and accountability. This should include detailed clinical notes on

paticnt status, treatment plans, and any complications encountered during

trcatl'ncnt;

4. I'he Kcnya Medical Dentists and Practitioners Council (KMPDC) should within three

(3) months of tabling this report-

l) invcstigate the professional conduct of the officers in its legal department who

\^jcrc rcsponsible for mismanaging and delaying investigations of issues raised in

this pctition and report on disciplinary and or administrative actions, if any, that

r,vill be taken to hold those culpable;

2) rcvicrv its disciplinary procedures to ensure full compliance with section 20 (6)

(g) ol the Medical Practitioners and Dentist Act, which requires fines to be

irrrlrosccl in addition to other appropriate disciplinary measures;

3) crcatc a forrnal patient advocacy program within healthcare facilities to assist

fanrilics in navigating complaints and grievances related to rnedical care and

provide support in understanding medical procedures, rights, and available

rccc)urse in cases ofperceived negligence;

4) dcvclop standardized protocols for investigating medical negligence cases that

outline the steps to be taken, timelines for investigations, and criteria for

cvaluating evidence;

5) cncoLrr:age hospitals to engage in mediation processes with families of patients

u,ho have experienced adverse outcomes, ensuring that these processes are

Iircilitated by neutral third parties to promote fairness and transparency; and

6) ericoLrrage healthcare facilities to adopt Continuous Quality Improvement (CQI)

1'rractices that regularly assess and enhance patient care standards. This could

irrvolvc routine audits of surgical outcomes, patient feedback mechanisms, and

irrtcrdrsciplinary team reviews of complex cases.
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On behalf of the Committee, I wish to extend my gratitude to the Committee members for

their diligence, commitment and insightful contributions throughout this inquiry' I also

thank thi petitioner and all stakeholders who provided valuable input during our

investigations. It is my hope that this report will serve as a catalyst for meaningful reforms

in healthcare delivery and inspire 
"onfid"n". 

among citizens in the institutions entrusted

with their health and well-being.

As I conclude, I wish to sincerely thank the Office of the Speaker and the Ottice ot the

Clerk of the Senate for the support extended to the Committee in execution of its mandate.

It is now my pleasant duty, pursuant to standing order 238 (2) of the Senate Standing

Orders, to piesint the Report of the Standing Committee on Health on petition conceming

alleged' medical negligence and staff incompetency leading to the death of Ms' Annita

Jepkorir at Moi Teaching and Referral Hospital (MTRH)'

I thank you

Signed . Date ltl '/-.r>24

. JACKSON K. A MANDAGO, EGH, MP

CHAIRPERSON, STANDING COMMITTEE ON HEALTH
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CHAPTER ONE

l. Introduction

l. Article 119 of the Constitution accords every person a right to petition Parliament on

any matter within its authority including seeking enacting, amending or even repealing

of legislation.

2. Every petition presented to the Senate stands committed to the relevant standing

committee for consideration.

l.l. The Petition

3. The Petition by Ms. Mercy Cherono concerning the medical negligence and staff

incompetency that led to the death of her daughter Annita Jepkorir at Moi Teaching

and Refenal Hospital was reported to the Senate at the sitting held on Wednesday, 1Oth

Ju|y,2024.

4. The Salient issues raised in the Petition are that-

l) on 9th January,202l, Annita Jepkorir ingested a black seed which choked her and

she was rushed to Mediheal Hospital which referred her to Moi Teaching and

Referral Hospital to have Bronchoscopy done to remove the seed that was stuck

on her airway;

2) at Moi Teaching and Referral Hospital, she was taken to theatre where a

Bronchoscopy showed that there was no evidence of a foreign body in her airway

and on l0th January, 2021 she was discharged. However, before she was cleared

she developed respiratory distress necessitating her to be readmitted;

3) on l3th January, 2021, the hospital performed a Gastrografir test but no

abnormalities were found. Further, on lgth January, 2021, Annita underwent a C7"

Chest Bronchogram and the report indicated that there was a ring like foreign body

in the right bronchi.

4) on 22"d January, 2021 , Annita was taken to theatre of which the parent consented

for a Bronchoscopy procedure to remove the foreign body from her right Bronchi.

The procedure was not successful and the medical team proceeded to perform a

Thoracotomy procedure which the parents had not consented to;

5) after receiving Annita at the theatre recovery room, Dr. Earnest Nshom explained

to the parents that it was not seed that was stuck in her airway but it was actually

a tooth;

6) the parents realized that Annita had lost two of her upper incisors teeth while in

theatre and upon inquiry, Dr. Nshom confided to them that he removed the two

teeth as they were wobbly during Bronchoscopy procedure and so in total they had

managed to remove three teeth including the one from the lung;

8
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7) however, the parents could only find two teeth and upon inquiring on the third

tooth which was supposedly taken from the lung, one Dr. Alfred Wanyonyi told

them to stop asking questions and instead be grateful that their daughter was still

alive and that if they kept asking for the foreign body that was removed, then the

llurscs might hcar thcm nnd the1, could do something bad to their child;

8) on 28th January,202 l, Annita was discharged from hospital and the parents kept

going back for checkups as her condition did not improve that much and she kept

having bouts of fever and chest congestion. Befween February and April, there

were numerous hospital visits including one admission.

9) nonetheless, no follow-up CT Scan was done to confirm whether the procedures

done were successful in removing the foreign object from the patient despite being

readmitted to the hospital with the same symptoms of respiratory distress.

l0) on l0s May,202l, while playing outside, Annita had a long coughing episode in

which she fainted and was rushed to hospital where she was pronounced dead on

arrival. The parents were made to wait with the body of the deceased for over

twelve (l2hrs) which was very traumatizing before she was finally moved to the

Moi Teaching and ReferralHospital Mortuary;

l1) on l3th May, 2021, an autopsy of Annita was done by Dr. David chumba and he

found a seed in the right bronchi of the deceased as it was shown in the first CI
Chest reportwhich had indicated the presence ofa foreign body in the right bronchi

and the right lung had badly been damaged;

l2) after the post mortem findings, the family launched a complaint with the hospital

management on account of negligence given that the hospital staff lied about

removing the foreign body from Annita which was not the case, causing her death;

l3) the parents have made the best efforts to have these matters addressed by relevant

authorities all of which have failed to give satisfactory response.

14) that none of the issues raised in the Petition is pending in any Court of Law,

Constitutional or any other legalbody.

I 2. Petitioners' PraYer

The Petitioners prayed that the Senate-

Investigares the happening at the hospital that led to the loss of a life and the

doctors involved with a view to ensure that justice prevails for the deceased and

the family; and

Recommends the collaboration of Kenya Medical Practitioners and Dentists

Council (KMPDC) and Moi Teaching and Referral Hospital (MTRH) authorities

in order to address the apparent hesitation in addressing the unfortunate demise of
Annita.

9
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CHAPTEIT TWO

Comrnittee Inquiry into the Petition

During consideration of the Petition, the Committee held four (4) meetings during

which it sought information and reports on the issues raised in the petition from the

petitioners, the Moi Teaching and Referral Hospital (MTRH), the Kenya Medical and

Dentists Practitioners Council (KMPDC) and the Ministry of Health;

The Committee was informed that Ms. Annita Jepkorir, a daughter to MS. Mercy

Jepkorir, ingested a black seed and got chocked and was rushed to a medical facility

for urgent treatment where she was attended to and ref'erred to MTRH for specialised

procedures. Ms. Annita Jepkorir was admitted at MTRH on 9th January 2021 where

she was treated and later on discharged on 26th January, 202 L During her stay in the

hospital, a number of procedures were undertaken as part of treatment including

bronchosco py and thor acotony procedures;

However, on lOth May,202l, while playing outside, Jepkorir had a long coughing

episode in which she fainted and was rushed to hospital where she was pronounced

dead on arrival. Later, on l3th May, 2021, an autopsy revealed the cause of death as a

black seed in the right bronchi of the deceased. After the post mortem findings, the

family launched a complaint with the hospital management on account of negligence.

However, the petitioners were unsatisfied with the manner the matter was being

addressed by the MTRH and filled a complaint with the KMPDC;

The Chief Executive Officer of the MTRH informed the Cornrnittee that the late Ms.

Jepkorir received the highest attainable healthcare service and caregivers included

medical specialists in cardio-thoracic surgeons and consultant paediatricians. Further,

after the unfortunate incident, MTRH management including the cardio-thoracic team,

nurses, customer relations and communication officers held several meetings with the

immediate and extended family to address their concerns and complaints. The hospital

offered the family full psychological counselling and support for free;

KMPDC informed the Committee that its Disciplinary Committee found that the

complaint against Dr. Stephen Ondigo and Moi Teaching and Referral Hospital had

merit. Consequently, the KMPDC directed that Dr. Stephen Ondigo and MTRH

mediate with the Estate of the late Jepkorir jointly with a view to making restitution

and thereafter infonn the Council within 90 days. The Committee was further informed

that KMPDC Disciplinary Committee also directed Dr. Ondigo and MTRH to each

pay a fine of Kshs.200,000/- and Kshs 350,000/- respectively.
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CHAPTER THREE

3. ANALYSIS OF SUBMISSIONS

l Treatment and Manasement of the Patient.

The petitioner avers that when Ms. Annita Jepkorir, her six years old daughter,

ingested a black seed and got chocked, she was rushed to a medical facility for

urgent treatment where she was attended to and referred to Moi Teaching and

Referral Hospital (MTRH) for specialised procedures. The MTRH recommended

bronchoscopyl which found a mucus plug that was considered to be the cause of
the obstructive symptoms. However, following breathing difficulties, a virtual

bronchoscopy identified a ring-like foreign body stuck in her airway.

Ms. Jepkorir was admitted at MTRH on 9th January 2021 where she was treated

and later on discharged on 26th January 202 I . During her stay in the hospital, a

number of procedures were undertaken as part of treatment including

bronchoscopy and thoracotomll procedure. MTRH submitted that they proceeded

to thoracotomy after fhiling to retrieve the foreign body through bronchoscopy. At

thoracotomy, a foreign body was palpated and retrieved by sharp dissection where

an incisor tooth was removed.

MTRH further submitted that they extended the best medical treatment and care to

the deceased performed by experienced medical practitioners including a

cardiothoracic surgeon. The patient was reviewed on 4th February, 202 I and was

found to have recovered well. She would later be re-admitted at the facility on 86

February,202 I when chest CT Scan showed a bi-basal pneumonia and pleural

thickening which were treated successfully and she was discharged on l4th

February, 2021. She was seen again on l6th and 22nd April and thereafter was not

seen again at MTRH.

Kenya Medical Practitioners and Dentists Council (KMPDC) in their inquiry into

the issues raised by the family of the late Ms. Jepkorir found that after the first

bronchoscopy, the patient continued to develop paroxysmal episodes of breathing

difficulties which necessitated a second bronchoscopy. The KMPDU noted that

after the second bronchoscopy, two incisor teeth were dislodged; one was retrieved

from the oral cavity and other could not be accounted for.

A decision was therefore made to perform a right-sided thoracotomy and after

palpation of the lung for the foreign body, they removed a tooth through sharp

dissection. Efforts to locate the foreign body by palpation was futile and they

therefore closed the chest.

I Bronchoscopy is a procedure that lets doctors look at your lungs and air passages by passing a thin lube

(Bronchoscope) through your nose or mouth, down your throat and into your lungs.
2 Thoracotomy is a surgical procedure in which a cut is made between the ribs to see and reach lhe lungs

or other organs in the chest or thorax.
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6. KMPDC argues that it is not possible that the incisor tooth was the foreign body

seen on the CT scan taken much earlier and the misplaced incisor tooth was a red

herring. KMPDC further submitted that after the discharge, Ms. Jepkorir continued

to demonstrate evidence of a retained foreign body. However, when she was re-

admitted at the MTRH, there was no evidence that the cardiothoracic team was

consulted or involved in the management of the patient.

1. KMPDC opined that had the cardiothoracic team been consulted, with her history

and symptoms of retained foreign body in the airway, the course of management

would have changed. They further highlight the failures of internal consultation

within the hospital given such a complicated case that needed close follow-up and

lack of proper documentation on instructions given to the patient both within

clinical continuation notes and on the discharge summary.

8. KMPDC further observed that post-operative briefings in particular after the

second procedure was done by practitioners who were not the lead surgeon nor

anaesthesiologist contrary to good medical practice that the surgeon should conduct

the post-operative briefing of either the patient or the guardian. KMPDC argued

that the lead surgeon at the bronchoscopy and thoracotomy should have briefed the

guardians of the findings intraoperatively, including the circumstances under which

the teeth were dislodged and the management thereafter.

3.2. Loss of life; what rvas the Bqssiblqeau$?

9. The Petitioner informed the Committee that on 10'h May, 2021; while playing

outside, Ms. Jepkorir had a long coughing episode in which she fainted and was

rushed to hospital where she was pronounced dead on arrival. On l3th May,202l,
an autopsy indicated a foreign body in the right bronchi and that the right lung had

been badly damaged. However, the MTRH submitted that the post mortem

established the cause of death was osphyxial due to aspirated food particles.

10. The Petitioner argued that Ms. Jepkorir lost her life because of medical negligence

and stalf incompetence adding that after her discharge on 28th January, 202l,her
condition never improved as she experienced bouts offever and chest congestions,

complications that resulted into numerous hospital visits including a hospital

admission. She reiterated that the actual cause of Ms. Jepkorir death was the

ingested black sunflower seed which the medical team did not successfully extract

from her airway.

I Asphyxia is the failure or disturbance of the respiratory process brought about by the lack or

insufficiency of oxygen in the brain. The unconsciousness that results sometimes leads to death.

i
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II KMPDC infbrmed the Comrnittee that it was their hnding that the failure to remove

the foreign body led to accumulation of fluid distally. Sepsis set in leading to

pn.r*oniu and followed by septicaemiaa leadingto pus in the other organs found

at post mortem. KMPDC noted that the foreign body in question was missed at the

bronchoscgpy arul thurauutoury dcspitc thcrc bcing clinical ovidence indicating the

presence of a fbreign body. This error led to the removal of a tooth rather than both

the tooth and the foreign bodY.

3.3. Corn laint and disnute resolution efforts.

t2 Medical negligence is a human right issue that affects right to life and right to

healthcare. Medical negligence complaints are usually received by the Kenya

Medical Practitioners and Dentists Council (KMPDC) and a complaint may also

be filed with the police. Such grievances are emotional expressions of customers

due to mismatches in the accepiance of the quality of services or products offereds

and are good momentum as input because they create an opportunity for

organizationstoidentiry/deficienciesthatexistSoaStodevelopimmediate
strategies 1o improve quality service.

The Petitioner informed the Committee that she faced frustrations from the MTRH

when she sought information about the procedures and the missing teeth. She

narrated how she was asked to tone down by medical staff or her daughter would

not be attended to as expected. She further wrote to MTRH asking the facility to

admit liability and responsibility for the loss of her daughter, tender and apology

and meet all medical and funeral expenses. The MTRH submitted that they secured

a secluded room to talk to the family in privacy and had apologised for the hurt

caused during the conversations. The Committee was informed that thoracotomy

was a necessary procedure after unsuccessful bronchoscopy in order to remove the

foreign body.

The Petitioner filed a complaint with KMPDC and enumerated particulars in

support of an allegation of medical negligence, patient's mismanagement,

iniimidation and failure to follow up on second admission. The petitioners

informed the Cornmittee that during the process of launching the complaint with

the KMPDC, they felt subjected to humiliation, harassment and intimidation by

individuals some of whom work for KMPDC. They further alleged that the

management of the M'IRH, its leadership and individual doctors involved staff

members from KMPDC to manipulate the process and intimidate the petitioner to

abandon the matter.

t3

l4

a Sepsis is a life-threatening condition that happens when the body's immune system has an

extreme response to an infection, causing organ dysfunction
s Filip A. Complaint Management: A Customer Satisfaction Learning Process. Procedia - Soc Behav Sci.

2013 Oct 2l;93:271-5
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15. The Petitioner mentioned one Mr. Zablon Ogeto, an employee of the KMPDC and

Mr. Isaac Obundo, a blogger as some of the individuals who posed challenges to

the family during their quest for justice. They also highlighted an instance where

Dr. Ondigo personally visited the family's rural home at Kapkitony in an attempt

to invoke a cultural practice where a person who killed another sought forgiveness

by tying a cow somewhere in the deceased's persons home or next to their grave.

The Committee was further informed that Dr. Ondigo stalked the petitioners and

attempted to coerce them to sign a prepared agreement to withdraw the complaint.

16. The KMPDC consequently referred the complaint to the Disciplinary and Ethics

Committee as DC Case Number 43 of 2021 for consideration and determination.

Whereas the matter was lodged on or about l2th July, 202l,the matter stalled at the

KMPDC for fifteen (15) months before a hearing that took place on l2th October,

2022.In the intervening period, the petitioner had made several visits to KMPDC

and informed the Committee that attempts had been made to convince her to

withdraw the complaint and negotiate with MTRH. Despite the apologies for

inordinate delay, the decision of the disciplinary committee was rendered seven (7)

months after the hearing on 5th May, 2023.

17. The KMPDC Disciplinary Committee noted several instances where the petitioner

made attempts to raise her grievances with the management of MTRH including a

letter asking them to admit liability and responsibility for the loss of her daughter,

an apology, and request to meet all the medical and funeral expenses that were

incurred. On the other hand, MTRH submitted that in an attempt to address the

complaints and disputes arising from the sudden death of Ms. Annita Jepkorir, the

management held a meeting with the farnily on Sth June 2021 and the medical team

together with the relatives of the deceased were present. In the meeting the MTRH

management together with the medical team, offered a message of condolence to

the family and took them through the management of the patient from her

admission, management in the surgical wards, follow up in the cardiothoracic clinic

and lastly admission and managemenlin Upendo ward.

18. The Management of the MTRH reiterated to the family members of the long hours

they took to manage their patient and appreciated the family's feedback, adding

that the Hospital is open, transparent and committed in doing what is right and best

for the its clients. The CEO further asked the family to state what kind of assistance

they needed and advised the parents of the late Ms. Annita to be assisted with

psychological counselling. The management of the hospital from the submissions

assured the hospital of no medical negligence from his medical team comprised of

experienced doctors and nurses.

19. Consequently, the KMPDC directed MTRH and the medical doctor mentioned to

mediate with the Estate of the late Ms. Annita Jepkorir jointly with a view to

making restitution and inform the council within 90 days. Further the MTRH and

Dr. Stephen Ondigo were fined Ksh. 350,000/- and 200,000/- respectively.

!

1.4



KMPDC was informed by MTRH that the mediation process progress poorly since

the petitioner Ms. Mercy Kiprono was not cooperative. MTRH sought the

intervention and guidance of Nairobi Centre for International Arbitration (NCIA)

as a mediator, however the mediation never proceeded. The CEO of MTRH

through a lcttcr datcd l4th Dcccmbcr 2023 informed the council that the mediation

had not yielded any results and it was his opinion that the mediation had

irretrievably collapsed.

20. The Committee notes that section 20 (6) of the MedicalPractitioners and Dentists

Act establishes specific punishments and remedies that the Kenya Medical

Practitioners and Dentist Council may grant in matters of medical malpractice by

its professional members. However, this does not extend to awarding damages to

complainants even when finding merit in the cases before it. Nonetheless Section

20 (6) (g) of the Act prescribes that fines must be imposed in conjunction with other

disciplinary sanctions, including but not limited to remedial training to the

concemed medical practitioner, suspension from practice, removal of a medical

practitioner's name from the register, or revocation of a licence.

15



CHAPTER FOI.JR

4. COMMITTEE OBSERVATIO NS AND RECOMMENDATIONS

4.1. Committee Observations

21. Following extensive deliberations and analysis of the submissions on the issues

raised in the Petition, the Committee observes that-

1) The untimely death of Ms. Annita Jepkorir was largely caused by medical

negligence by medical personnel at the Moi Teaching and Referral Hospital

where she sought medical attention after ingesting a black seed;

2) The failure of initial bronchoscopy and thoracotomy procedures to locate or

remove the ingested foreign body, later confirmed at postmortem, reflects a

critical diagnostic error and significant breach of duty of care by the MTRH.

This is further compounded by systemic failures in adherence to clinical

guidelines and standard operating procedures a clear contravention of both

COSECSA and KMPDC guidelines;

3) The misplaced tooth was a distraction by the medical practitioners from the

failure to retrieve the actual foreign body. The failure by Dr. Ondigo and his

medical team to revisit the CT-Scan results to confirm retrieval of the foreign

object led to misdiagnosis, delayed outcomes and contributed to the demise of

Ms. Annita Jepkorir;

4) The post-operative briefings were done by medical practitioners who were not

the lead surgeon nor anaesthesiologist in violation of good medical practice,

professional standards and guidelines. Dr. Ondigo and the MTRH did not

document information shared during different briefings with the patient, in the

patients records for continuity of care nor were the procedures to locate the

ingested foreign body recorded to allow for post-operative reviews to identify

errors and cornplications;

5) The attendant post-discharge complications were managed without consulting

cardiothoracic surgeons which coupled with poor record keeping procedures

and briefings violated multidisciplinary care principles and ethical standards

and further obscured accountability;

6) The Petitioner was denied fair hearing and their voice suppressed during

dispute resolution; the MTRH and the KMPDC delayed in addressing the

concerns raised in the matter as characterised by extended and inordinate delay

between when the case was filed and when the decision was rendered. Further,

the choice ofNairobi Center fbr International Arbitration as a mediator appears

to have been made by MTRH and not mutually agreed;

f!
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7) The performance of the MTRH and the KMPDC during dispute resolution was

inefficient and unprofessional. KMPDC appears to have violated the principles

of confidentiality by sharing essential information and data received during

investigations with third parties; and

8) Section 20 (6) (g) of the Act prescribes that iines must be lmposed in

conjunction with other disciplinary sanctions, including but not lirnited to

remedial training to the concerned medical practitioner, suspension liom

practice, removal of a medical practitioner's name fiom the register, or

revocation of a licence. Notwithstanding this statutory requirement, the

Council decided to impose fines as a stand-alone punishment against Dr.

Ondigo and the MTRH;

I

J
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4.2. Conrmittee Recommendations

22. Based on the analysis of the submissions presented the Committee makes the
following recom mendations-

I ) That, the Moi Teaching and Referral Hospital and the medical pracritiners
involved in the medical procedures related to the late Ms. Annita Jepkorir
should be held liable for the untimely death of Ms. Jepkorir. Consequenrly, the
family of the late Ms. Jepkorir should be compensated for the damages caused
by the negligent acts of both the medical practitioners and the MoiTeaching
and Referral Hospital from the medical indemnity insurance;

2)That, the Moi reaching and Referral Hospital shourd within three (3)
months of tabling this report-

i. establish clear protocols for surgical procedures that ensures all operations
and critical medical procedures are conducted under the supervision of
qualified medical specialists and all post-operative briefings are conducted
by the lead surgeons to ensure accurate communication with patients and
their families about the procedures and outcomes; and

ii. establish a clear framework that provides for comprehensive documentation
ofall patient interactions, procedures, and follow-ups to ensure transparency
and accountability. This should include detailed clinical notes on patient
status, treatment plans, and any complications encountered during treatment;

3) That, the Kenya Medical Dentists and Practitioners council (KMPDC)
should within three (3) months of tabling this report-

i. issue a caution or reprimand in writing to all medical practitioners involved
in the untimely death of Ms. Annita Jepkorir in line with the provisions of
Section 20 (6) (a);

ii. investigate the professional conduct of the officers in its legal department
who were responsible for mismanaging and delaying investigations of issues
raised in this petition and report on disciplinary and or administrative actions,
if any, that willbe taken to hold those culpable;

iii. review its disciplinary procedures to ensure full compliance with section 20
(6) (g) of the Medical Practitioners and Dentist Act, which requires fines to
be imposed in addition to other appropriate disciplinary measures;

iv. create a formal patient advocacy program within healthcare facilities to assist
families in navigating complaints and grievances related to medical care and
provide support in understanding medical procedures, rights and available
recourse in cases ofperceived negligence;

18



VI

vll

develop standardized protocols and mechanisms for investigating reported

rnedical negligence cases that outline the steps to be taken, timelines for

investigatio-ns-and criteria for evaluating evidence. Further, that a decision on

such cises should be rendered within six (6) months of reporting and

irrvestigatiurrs should involvc indcpcndcnt ovorsight and families of the

victims to ensure transparency and accountability;

encourage hospitals to engage in mediation processes with families of

patients who 
-huu" 

experienced adv9pg outcomes, ensuring that these

p.o".rr", are facilitated by neutral third parties to promote fairness and

transparencY; and

encourage healthcare facilities to adopt continuous Quality Improvement

(cQI) piactices that regularly u.r.., und enhance patient care standards. This

.outd'inuotve routin; audits of surgical outcomes, patient feedback

mechanisms and interdisciplinary team reviews of complex cases'
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t3IE PARLTAMENT l4lt! SESSION

MEMBEITS PRESENT

1. Sen

2. Sen

3. Sen

4. Sen

5. Sen

Jackson K. Arap Mandago, EGH, MP

Mariarn Sheikh Omar, MP

David Wakoli, MP

Richard Onyonka, MP

Joseph Githuku Kamau, MP

- Chairperson
- Vice - Chairperson
- Member
- Member

- Member

- Member
- Member

- Member

- Member

- Senior Research Officer
- Clerk Assistant

- Research Officer
- Media Relations Officer

- Serjeant- At -Arms

- Intem - Audio Recording Officer
- Attach6 - DSEC

ABSENT WITH APOLOGY
l. Sen. Justice (Rtd.) Stewart Madzayo, EGH, MP

2. Sen. Ledama Olekina, MP

3. Sen. Tabitha Mutinda, MP

4. Sen. Hamida Kibwana, MP

SENATE SECRETARIAT

1. Mr. Humphrey Ringera

2. Il4r. David Ngamate

3. Mr. Dennis Amunavi

4. Mr. Stanley Gikore

5. Ms. Hawa Abdi

6. Mr. Francis Mugi
7. Purity Nginyi

M IN/SEN/SCH 14312025 PRELIMINARIES

The Chairperson called the meeting to order at twenty-six minutes past ten o'clock and the

proceedings commenced with a word of prayer said by the Chairperson.

MIN/sEN/SCH/4412025 ADPOTION OF THE AGENDA

1

MINUTES OF THE NINTH SITTING OF THE STANDING COMMITTEE ON

HBlt,rn HBLn ON tHUnSnly. ISII! ntlnCn. ZOZS lr COtr,rtrltrrrrn ROOn't

7. BUNGE TOWERS. AT 1O.OO AM

The agenda of the meeting was adopted after being proposed by Sen. David Wakoli, MP,

and seconded by Sen. Joseph Githuku Kamau, MP, as listed below-

1) Prayers;

2) Adoption of the Agenda;

3) Confirmation of Minutes of the previous meetings;

(l) Minutes of the 2''d sitting held on 27'h February', 2025

(2) Minutes o.f tlrc 4'h sitting held on 6't' Marc'h, 2025



4) Consideration and Adoption of the Committee Report on the petition regarding the
alleged medical negligence and staff incompetency that led to the death Ms. Annita
Jepkorir at Moi reaching and,Referrar Hospital (committee paper No. r 0g);

5) Brief on the Decision of the High court Ruling on an Interimipplication in Hon.
Abdi Ibrahim Hassan v the Senate and 4 others (committee eapei'No. tol;;

6) Any other business: and
7) AdjournmenUDate of the Next Meeting.

MIN/SBN/SCII/4 sl202s CONFIRMA 'iloNOFTHEM INUTES OF.fHE 
PRE\/ IOTIS SITTINGS

Minutes of the 4th Sitting of the cornmittee held on Thursday 6rh March, 2025 were
confirmed as true record of the proceedi,gs after having been proposed by Sen. David
Wakoli, MP and seconded by Sen. fuchard Onyoka, Mp.

MIN/SEN/SCH/4 6/2025 CONSIDERA't ION ON TI{E PETITION
REGARDIN G I\IEDICAL NEGT,IGE NCE
ANI) STAFF INCOMPETENCY AT'MOI
TEACHIN CAND ITEFERAL [IOSPITAL.

l) The Secretariat presented the draft report on the petition regarding medical negligence
and staff incompetence that led t<l the death of Ms. Annita Jepkorir at Moi Teaching
and Referral Hospital (MTRH) for consideration and adoption;

2) The Committee observed that-

a' The initial bronchoscopy and, thoracotomy procedures failed to locate and or rernove
the ingested foreign body which was retained and rater confirmed at autopsy
indicating a diagnostic error. The attendant post-discharge complication, *"."
managed without consulting cardiothoracic surgeons wtrictr coupled with poor
record keeping procedures and briefings obscured accountability;

b' Whereas, MTRH maintains that medical procedures were led by specialists, there
was no evidence adduced to confirm that they handled criticai stagei which suggest
that surgcries may iave been performed without supervision contravening both
COSECSA and KMpDC guidetines;

c' The post-operative briefings were conducted by junior staff which is a violation of
ethical standards for transparency; ancl

d' While the MTRH attributed the death to 'aspirated food particles'the auropsy report
presented to the committee confirmed a retained foreign body and ,.pri, rro-
unresolved airway obstruction.

3) l'he Committee further observed that medical and diagnostic errors done during the
procedures and cotrcerns raised by the petitioners were llot adequatety addressed by
the KMPDC which would indicare possibte cover up.

4) Based on the analysis olthe Submissions receivecl the Committee rnade the lollowiqg
recclrnrnerrdat ions-

)



t a. The Moi Teaching and Refenal Hospital should within three (3) months of tabling

this report-

i. establish clear protocols for surgical procedures that ensures all operations and

critical medical procedures are conducted under the supcrvision of qualified

rnedical specialists and all post-operative briefings ale conducted by the lead

surgeons to ensure accurate communication with patients and their families

about the procedures and outcomes; and

ii. establish clear framework that is able to provide i'or a cotnprehensive

documentation of all patient interactions, procedures, and Ibllorv-ups t0 ensure

transparency and accountability. This should include detailcd clinical notes on

patient status, treatment pians, and any cornplications cncountered during

treatment;

5) The Cornmittee adopted the Report on the Petition with the proposcd arnendrnents after

being proposed by Sen. Mariam Sheikh Omar, MP and secondcd by Sen. Richard

Onyonka, MP.

MIN/SEN/SCIT/4712025 BRIEF ON THE DECISION OF THE HIGH

COURT RULING ON AN INTERIM
APPLICATION IN ITON, AI]DI IBRAHIM
HASSAN V THE SENATE,,IND 4 OTIIERS

The delibcratiolt olthis Agenda was pended to the next Cotnrrittce nrccting

MIN/SEN/SCHI48/2025 ANY OTHER BUSINI'SS

lhe Cornrnittee was inforrned that the surunons by the Cabinet Sccrctary, Ministry of
Health to appear before the Comrnittee had been served and she rvas cxpccted to appear on

Tuesday, 18th March, 2025.

,

I

\
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b. The Kenya Medical Dentists and Practitioners Council (KMl'}DC) should rvithin

rhree (3) nonths of tabling this report-

i. create a fonnal patient advocacy program within healtltcalc lircilities to assist

families in navigating complaints and grievances related to medical care and

provide support in understanding medical procedures, ri-s.hts. and available

recourse in cases ofperceived negligence;

ii. develop standardized protocols for investigating medical nc,gligence cases that

outline the steps to bc taken, timelines for investigations. and criteria for

evaluating evidence. This will ensure consistency and thoroughness in handling

complaints;

iii. encourage hospitals to engage in mediation processes r.r,ith larnilies of patients

u,ho have experienced adverse outcornes, ensuring that these processes are

facilitated by neutral third parties to promote fairness and transparency; and

iv. encourage healthcare facilities to adopt continuous qualitl, improvetnent (CQI)

practices that regulariy assess and enhance patient care staltdards. This could

involve routine audits of surgicai outcornes, patient leedback tnechanisms, and

interdiscipiinary teatn reviews of cotnplex cases
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MIN/SEN/SCH/4912025 ADJOURNMENT
There being no other Lrusiness, the meeting was adjoumed at eleven o'clock. The nexr
meeting rvill be on noti

SIGI,{ED .D
41.,

CKSON K. MANDAGO,
(cr{ATRPE RSON, COMMITTEE ON HEALTH)
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Ms. MercY J' KiProno

Mr. Issac Kandie

Dr. Vincent Mutai

Mr. David Mosonik

Mother to the dcceascd

Father to the deccaseo

Advocate

Relative

PE't ITIONIIus
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f praycr said by tt'" ct'uiti"tJon' Sen' Jackson K' Mandago'

l. PraYers;

2. AdoPtio n of the Agenda;

3. Confirm ation of the Minutes ofthel5 7th and 159t1'Committee Mcetings;

4. Matters arising, from the Minutes of Previous Committec Meettngs;

5. Considera tion of the Petition regarding an alleged mcdical negligence and staff

incomPetencY that led to the death of Ms. Arurita Jepkorir at Moi Teaching and

Iteferral tlosP ital (Committcc Paper l'lo. 99);

6. AriY other business; and
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IN /SEN/SCIU9 All.l)

I l,li
o

IIN

TIi
FM
GA

E

OI
t) S.A

Nl) riFnl

1 r.he commiucc Secrctariat presented t"T1'i[nfl;."i$l;"33r1?,itJ::t','t:

i:ilmixnffi :li:l,t-,llTxi,u;[il"i;;iii"'pi*r'

2.'rhc committec was inrormed that trrc t"l'llXXl,]^X:.Y,:l:J'[[i:Xi'::h.tilL
' li" ;;;;oi'n1grig"'''t" arrd sta[l'incompctcncv 

ii.,rni*'''"^t .c1'r.rLc<l to thc scrlirtc

l1l'"'ffiU;1ffrl"l'*l; ili 
'"",';].',li';'n'ia'ii'"'"u*"trst'lrocr 

courmittcct tct

ijl" cunlnliit"c ltlr considclattou' 
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3 . rhe cornrnittee was inforrned that at a Sitting of the Committee held on 
-r.hursday,

lltr'July, 2024 the cornrnittce resorved to scek information from the foilowingstakeholders- 1'he I'rincipar-secretary, state Department for Medicar Services; TheChicf Executive Officcr, Moi l.caching and Referral Hospital MTfU{); and Thechief Ilxccutive olriccr of the Kenya foedical and Dcntists practitioners cou,cil(KMPDC);

lhe committec was informed.that at.its mcctingaerd on Thursday, r4tr,November,2024, the committec resorved to invite the chilf Executive officer of the KMPDCto a meeting schcdurcd, to be herd on Thursday, 2 l st Novemb 
"r:, 

ioii to deliberateon the issucs raiscd in thc petition.

l'he committee had requested the chief Executive officcr of the KMpDU to_

I ) submit a cornprehensive report on dispute resorution mechanisms,highlighting the number of complaints rcceived within thc rast five (5)years, the number of complaints iesorved, the type or r"r"i"ti"n reached,the timcrines within which such disputes werc resolved and thechallenges, ifany; and
2) be accompanied by Ms. Eunice Muriithi, thc Legar Services Manager atthe Kenya Medical practitioners and Dentists councir who had beenmentioned carlier during the consideration of the petition.

4

5

Submission b Ken a Mcdical Practitionc rs and Den tis ts Council PDC
6. The Chicf Execurive Officer informed the Committee that

Dcntists Praoirioners 
!o-u19il 

(KMPDC) is a statutory bo
under section 3 of thc Medical practitioners and Dentists
Laws of Kenya. The Council i, 

^uraut"Jil 
regulate rhe

medicine, dentistry, and communiry oral health within the
regulating all health institutions in thc County;

7' The Commiftee was informed that the petitioners-submitted a compraint against Dr.Stcphen Mondego, prof. Barasa otsyura, Dr. Arfred wanyonyi, Dr. Emest Nshomand Moi 1'eaching and 
f.ef_eq1t UospitailtilrruD 

",;i;;,.""di.ut negligence,patient mismanagemcnt, intimidation and follow-up on the second admission. Thecomplaint was processed and assigned DC Case No +: or zoz i on t 2," Jury,202r;
8' The KMPDC constituted a Disciplinary and Ethics comminee which deliberatedon the complaint and recommenied a hearing be schedured. The sala hearing tookplace on l2th Oc10ber, 2022 

_whercupon utt. parties were r.equired to be prescnt.

;-,t;;: 
n*' thc KMPDC Disciplinary comminee rendered its acciJon nn i,,,vtlv,

9. 'l'hc committcc was informed that KMITDC Disciplinary Committec hcld that thecomplaint had mcrit and prcsentcd its rccomrncndations to the KM,DC at itsnrccting hcld in Dccembcr, 2022 wrtercin rhc dccision o[ the Committec wastuphcld.

the Kenya Medical and
dy corporate established
Act Chapter 253 of the
training and practice of
Republic of Kenya and

3



10.The Commitlee was informed that KMPDC issued the following orders-

a the compr,"t ::ffill::l[*ff1",.i-#t i,J;,:Jl;:' 
Nshom' Dr Altied

WanYonYi and Pt

b. Dr. stephen Ondigo and MTRtl to mediate with the Estatc of thc Latc Anita

Jepkorir jointlv l,n?t"*;i';*i1t' " '1it*';"';il; 
restitution and thercafter

inform the counl'il'ai". i6^i."rt tr"m the date thereof; and

c. Dr. Stephen Ondigo was directed 
^t9' 

quy a finc of Kshs' 200'000/- and thc

MTRH *u, ai."J.,"?.;;;;.i;; "f,dhJ 
ls6.iiool- within fourtcen days from

5th MaY, 2023'

11.'theCommitteewasinformedthatthroughaletterdatedl4thDccember.2023,Dr.
wilson Aruasa, th""h;ail;-r*"*ti'" omi"t trtr" naiRfl' informed KMPDC

that mediation "mo.tr"iJ'no, 
!i"fa"a ""V 

i"t'itt 
"fiegedly 

because the petitioner

had refused to pu'ti"ipui" and consequettry;;;iltiln p'ot"ss had collapsed;

12.The Committee was informcd that since' 1999' the KMPDC had received l'599

cases of alleg"o *Jiijlirffi"; ""0 
ni*n,igi,";;; it faccd challcnges rclatcd

io deravs in'""" i'in-f 
''"'tii'i'- a""'T{t["iJ':'f T::::: lf; :- -[*i[' T

*:'"ll*:4il$:i',[?,:,$liiii*Ld;;'#;d:;;v'lhrougrr'lheprocess'
budgetary "on"'utii' 

u'ia limitations of its rnandatel

13.ThepetitionersinformedtheCommitteethatduringtheprocessoflaunchingthe
complaint *itt'' tnJ'i<ti'ioc'1n"v-rett J;;;J'i; humiliation' harassment and

intimidation uv i"ii'ia'"r' 'o*" 
or*ho* *#;* ;; KNmoc' Thev mcntioned

nn" r,,r.. Zabron ti;H ,* "'':'::" : l;1:nffi'Bt;:3|"iffi }iXr3:ilii; 
'1

bloggcr as some of the individuals who pc

quest for justtce

Committce observat ions

14.The Committee observcd that- 
" rhr: ordcr of evcnts as submitted by

a. there were dis"rep"*i"t i" the da'tes of thc ordcr of events as

KMPDC"on"'out"'o"io"'r*l""ti"aicatedinthcpctitioncr'ssubmissions;
b. the performun"" li in..,iwnc in ai.p,i" ,"Ju.ion was in_cfficient and therc

" i;;;I to instir iiJl;ili'; : :Y"*#ili*fn'm,$:',",11 1l:
o"ffo"* tasked with the duty ol 

' 
re'cc

. iUf lif t;l',:tlLl;*[1'"'fr"tilil,'j0"",,o", 
to heartrrcarc rac, itics and

cspcciatlytr'o'""ir'pcrcnniat.''"pntt'"oi-uii"gtatnurptucticcsinorderto

, l'ilffi'f '[ii:f *ln :;il i]i:!J:ii' [:i ll"o* 
" 
n' :']l I T, :, " 

* m i s s i' n 
'" 

r

U n i vu-rs i tv ua""ii'l"'ic' t j 
r :) i n 

: ""' i;';t:,:'.1" *[1,1il il?ll:H l]:il;lJ
I"i-ittg iitttittrtions noting ttrat ttrcrc ts

and Practicc;
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Com nrittcc rcsol u tions.
15.]'he Committcc rcsolvcd-

MIN/SI,l N/S CITI944/2024 ANY O .TTIT]R

MIN/SEN/SC II/9 4st2024 ADJO

a) to consider all thc submissions and evidence received on the petition on theallcged medical ncgligence and staff incompetencc that led to the death of Ms.Annita Jcpkorir at Moi Tcaching and Refe*ar I-Iospitar so as to develop itsreport; and

b) that the Kenya Medical practitioners and Dentists council (KMpDc) shourdsubmit a comprehcnsive report on dispute resolution mechanisms, highrighting
the number of compraints received *ithin tt" rast hvo (2) years, the number ofcomplaints resolvcd and the type of resolution(s) reached;

BT'S INESS

Members were informed that the Committee working retreat was scheduled to takeplacc from 2rst - 24th November. znii io- xi^^bu county to consider stakeholder

il!fr:t"* 
on the Tobacco controt (Amendment ) nilt, 2oti4 fs"r"i" ilr, No. 35 of

MITN'I'

s ACKSON K. AIt P MANDAGO, EGH, MP(CIIATRPERSON, COMMITTEE ON HEALTH)

URN

There being no other business,. the meeting was adjoumed at thirry minutes past oneo'clock. fhe ncxt mccting will bc .utt"a o.inoti"".

..................DATE
-$ + ta4SIGNED:
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Dr. StePehen Odongo

Mr. JosPhat Kirima

KI,lNYA MIiI)

l. Dr. David Kariuki

2. Mr. Michael OnYango

l\il IN/SEN/SC H/90812024

MIN /SEN/ SC II/909l2024

The meeting was called to order

commenced with a word of PraYer s

EGH,MP.

at thirty minutes past ten and the proceedings

;: ;;';i.;;.i.p;;"", Sen' Iackson K' Mandago'

- Chief Executive Officer

- MedicalsPecialist
- Head of DisPute Sefilement Services

CTIONEI{SAN DDENTISTSCOUN

- Chief Executive Officer

- Ag. ComPanY Secretary

I'RELINlINARIIlS

AI)OPTIoNOFAGENI) A

Dr. PhilliP Kirwa

The agenda of the meettng

sen. iuaut Mohamed Haji,

follows-

was adopted with amendments after being proposed by

tt{P ;;:;;nded bv Sen' Mariam Sheikh omar' MP as

l. PraYers;

i. tlll,l-"illllftf;lfJ;,ion regarding.ln l,]"*.0 
medicar negrigence and starr

incompetency th"t l";;;;;a"itn orlu'' 't*Ttu t"ptorir at Moi Teaching and

ii;i#i iltp itat (Commitree P aper No' 94)

4. AnY other business; an

5. Adiournment/Date of t

MIN/SEN/SCH/910/2024

M
IN

OF
AN

GEN
THA
NIl"l'

DTO
PKO

roN
GED
AFI-
THI
l{lIi.
RALCHING AND RE,FE

HOSPITAL

l. The committee Secretariat presented Committee Paper No. 94 that highlighted the

issues raised in tr.," r"iiiion and the Prayers tougtt'uv the Petitioner regarding an

alleged medical 
'"gr'e""t" 

and staff into*pll"nty inat tea to the death ol Ms'

Annita Jepkorir at Moiieaching and Refenal Hospital;

2. The Committee was inFormed that the petitioners had prayed that the Senate-

a. Investigates the happenings at the hosp-itai1n" ila io the loss of life and the

doctors involved wiih a view to ensure ,tt"ilrt,i." prevails for the deceased

, iltfiifl:Yiiio'""'o"rati91 oj K:lva Medical Practitioners and Dentists

Council(KMPDC)andMoiTeachin!.unJn"tt"ulHospital(MTRH)
authorities in otJJ' io uaa"s' tt'" upia"nt hesitation in addressing the

unfoltunate demise of Ms' Anita' 
Z



3' The committee was further informed at a Sitting of the committee held onThursday' lls July, 2024 while 
"ontiJ".ing 

the petition, the Committee hadresolved to seek l'esponses from the following stakeholders and later on 19il,september resorved to invite them to 
" 

.""iirg of the Committee to deriberate onthe issues raised in the petition_

a. The petitioners
b. The Ministry of Health;
c. The Moi Teachinq and Referral Hospital (MTRH); andd. The Kenya practiiion"., and Dentists Council (KMPDC)

SubmissioNS bv the Pet ition er.s

4

5

The petitioners narrated to the committee the chronology of events from 9rhJanuary, 2021 when Ms. Anita Jepkorir is said-io have ingested a brack seek whicr.rchocked her until her unfortunate demise * io,n rru,v, iiii, Jn;.";;, coughingepisode while playing;

The Commiftee was informed that_
a' on.91h January, 202r, the late Ms. Anita Jepkorir ingested a black seedwhich choked her and she was rushed to Medihear i;;p;;;*;"re she wasreferred to Moi Teaching and Referrar Hgspitar (MTRli) fb; 

'b))r"torropy.

However, according.to the MTRH, the brinchis"ioiiL"*"ilo evidence
. of a foreign body in her airway;
b' on l0th January, she was discharged from the MTRH but before she hadbeen cleared, deveroped respiratlry distress necessitating her to be re-admined. on l3rhr_ur:uyl the hospiial performed ;;;;;;;;r;i;rest to seeif something was stuck in.he. 

"sopirugrr', 
uut no aun#mati-ti'"r'*"." rorna;c' on, lgth January, she underwent'a c1-bnes.t Bronchogram and the reportindicated that rhere,was a ring like foreign body in tfrE.,gfrii."nchi. Theparents then showed the medical team who were handling h"". 

"us" 
a sampreof the seed which she had choked on so that they courd be aware of what tolook out for. on 22nd January, Ms. Anifta was taken to theatre for abronchoscopy procedure to remove the foreign body fi;; * 

"rt 
, bronchi.d' after receiving Ms. Anitta at the recovery room, one Dr. Earriest Nshom,assistant anesthesiologis,t, explained to the parents that bronchoscopy wasnot successfur and.they had performed thoracotomy procedure. The parents(petitioners) were rater informed that it was not a seed that had been stuckin her airway, it was a tooth;

e' Dr' Nshom further co1!!ed to the parents that he had removed the twoteeth as they were wobbly during the bronchoscopy p.o".au* und so intotal, they had managed to remorr=e three teeth in"t'uaing tte on"-f.om th.lung' However, the parents could only find two teeth and upon inquiring onthe third tooth which was supposedly taken from the lrd, ;;;';.. Atfredwanyonyi tord them to srop aiking questions and if they kept asking fbr theforeign body that was removed, then the nurses might-heai them and theycourd do something bad to their chird. The doctor kept threatening themfurther unti! they r.esigned from asking questions;

3



f. on 28th January, Ms' Annita was discharged from hospital and the pat'ents

kept going uu"r. ro, ..ai"ui check-up as her condition did not improve and

she kept having Uo'is of fever and chest consestion' Between February and

April, 202 1, th",t ;;;;;;erous hospital visits including one admission;

g. on l0th fvruv, zOzr,"*iii"'pf^yi"g ouiside' Ms' Anita had a long coughing

episode in which 
'n" 

fuint"a unt *u' rushed to hospital where she was

pronounced deaa on-arrival' Thereafter an autopsy conducted by Dr' David

chumba revealed ;;i; t;J in the right utontr'i as was shown in the first

ci Ci,"u scan and her right lung was badly damaged;

h. after the postmort"' n'iaing'' the parents launched a complaint with the

MTRH and also;;;;^;ii;;'to have the issues addressed by the Kenva

Medical and penti'sts Practitioners Council (KMPDC)"Nonetheless' they

feltsubjectedtotrumitiation,harassmentandintimidationbyindividuals
from these ln'titutJnt io J-p put'uit ofjustice and abandon the matter;

i. their petition," ,ailiir;l"irii'on rzuiluly,202t stalled until she posted

her plight on ,otiut 
'*aia 

inSeptember and October 2022 when the matter

was schedured floi-mention and subsequent hearing on l2th october, 2022.

However' tn" a""i'i""'"i-if'" frt'eo disciplinary iommittee was rendered

,"ren 12)-months after the hearing on 5th May' 2023'

6.PetitionersfurtherinformedtheCommitteethatMs.AnitaJepkorirdeathwas
largely caused by ;;i;;" "ittt" 

attending doctors and consultants at the

MTRH who alloweiir-uin.", to undertake suJh a delicate procedure and make

criticaldecisions'fn".notf'"taddedthatwhileattherecoveryward'her
daughter was used iy u f'of' Utsula' a cardio thoracic surgeon' during a

training session *itt'"o*""oi ;;;;d;'ts' However' the consultants and

specialists at the insiiiut"ion 
"on,inr"a 

to make efforts to cover up their actions'

7. The petitioner informed the Committee that she was concerned that one Dr'

Ondigo, a cardio tf'otatic surgen' did not perform the operation but was taking

blame on behalf of the hospital' She added. that Dr' Ondigo personally visited

the family,s rr.ur ionr.'*i.." rvrr. Anita is buried and convinced elders and

community leaders'iiui rr. *"", to seek forgiveness and tied a heifer near the

I

grave.

The petitioners were further concerned by the insistence by the MTRH that Dr'

ondigo and Dr. ot,yl^ ;;;";;tJ to tt'" patient alongside Dr' Nshom and Dr'

Wanyonyi while none oi tht t*o gentlemen ever appearecl at the theatre She

argued that the to.pitui *J in" a"o"rorc involved should therefore tender an

apology for the l"r, ;rrl.';;in tuutta to the lamily by misdiagnosis and

unconsented thoracotomy surgery'

b) Submissions bv Moi Teachine and Referral Hosnital (MTRH)

]'he Chief Executive Oflrcer of the MTI{H on an oath informed the Comminee

that the late Ms enitu'l"ptotil received the. highest attainable'healthcare

service and caregiven in.il.,i.i medical specialists in cardio-thoracic sttrgeons

9

and consultant Pediatrictans

4



10. The Committee was further informed that_a' the late Ms' Anitta-Jepto.i. *ut uamifted at MTRH on grh January, 2021with respiratory distiess 
"rd- 

i"ll";;rg_.a bronchoscopy procedure amucus plug was noted and creared ori. t*," girl was tt 
"n 

tat". taken tothe ward for recovery. However, symptoms persisted between l0thJanuary and l9u, January, 2021, ,;;;, investigations were done such asa gastrographin..test, a virtuar bronchoscopy and a cr scan whichrevealed a rinp_like foreign Uoay in ti" .ight bronchi;b. the parents'consent was sought for a bronchoscopy procedure,plus/minus orher_ 
-procedures io remgve the fo,"ijn ,i; body.consequenrly, on 2id J"ru;;t, zo-z r,'i"nir. i, il;";;;"r,i.oliino..oo,procedure proved to be unsucce*n ii,"n. a thoracotomy was opted fordire* remov", 

:l ,l-".?0.1"",- H;;;;;;, during intubation the deceasedupper two incisor- teeth got loose necessitating their removal. .lhe 
twoincisor teeth removea iere p."r.*"i-," the- parents unJ'rotto*irg

;* *T, J::,::X, ffi , 

jl 
::l?:ff l, fl ,,'',"","L, " jb, i',",J i"o, 

",c' on grh February, 2021 the a"""ur.a'*rl admined and a cr_scan revearedbi-basal pneumonia una pf"r.ui ,f,*t"r,rg on both lungs. She was.treated with antibiotics and lut". Jir"tiurged on l4rh February, 2021.Flowever, on loth May,202l, *frif. pi"rirg with other children at homeAnita collapsed and ttr" *ur'p.onil;;; dead on a*ival at rhe MTRH.The postmorrem investigari#.";;;i;;ihe 
immeaiate cause of death robe asphvxia due to food"p;;i;;; ilterminar bronchi.d' after rhe unforlunate incident MTilii^;;;"gemenr incruding the cardio-thoracic team, nurses, customer rerations and communication officersheld severat meetings ,,"irh i"';;;;1",: and extendea Amtty toaddress their concerns and compla.ir. Trr" rrorpi ui oraiJi ,r,l^*ri,,full p-sychological.counselling 

and ,rpfon for free.e. on 28rh lune,202l,,.M, M.,.., Ki;J,io]',,ort., of the deceased filed acase against MTRH at the (enya rra.ii.ur practitioners 
and Dentistscouncil (KM,DC) rnr case *'ar i"^ri'*a dete.mined on si'ruruy,2023 where MTRH was directeJio',n.iiu," wirh rhe estate of rhe lareAnita with a view 

-r-ll"ti.rg-."r,irr,i* and rhereafter inform rhecouncil. However, 
.yTRH d";-;;;;;;;ce fiom the family of thedeceased which derailea tne meaiati;ffi;r,f' on' 2nd June. 2023 th" MTRH ;;;i""i'"'i.n* nom MS/ Tarigo Kiptoo& Co Advocates informing them ;;;"" change in advocates anddemanding a neurral.meg{"; ;;ffilnd mediator. This led to thehospital's request to the Nairobr 'c.r*. ilr International Arbitration toguide the mediation. process being the statutorily mandated body.However, the mediation tats coriuir.i'"una tn" efforts to resorve thematter through mediati.on of quantum aurug", as ordered by KMpDChad been met wirh hostility *a ,ruf i"J. 

--""

I

t



t

I

Sub nl lssrons vKenvll Medi clI Pract it io ttcrs and Dcntists Co uncil
lr

KMPDC) 
, '-'-:e^n '"1-''nicqions and informed the Committee that a

i r rn"?ffi -, ni:,T::.."r 
!T,;:!l'r"r,rr 

"-,1l;, 

;; ;;;;J a r r the parr ie s and

i;;;;t"d;he evidence presented before it'

" y?'#rBt'tsi,t ffi;lTttrilll! ro-u1d that the compraint' against Dr

Stephen onaigo,,ulJ il"i i"""r.,i"g una."n"r"..al Hospital had merit'

Consequently,,i.."^iirjpochad.diie'cteJtr,uin..Stephenondigoand
MTRHmediate;*;;i'tut"ortr'"r""a.,"it"'l"intlyandseverallywith
aviewtomakingrestitutionundth"'"ui";'"f";*theCouncilwithin90

o. i"lff ;3' i sc i p I i n arv c 
" TII f : " " :,9 :':^"'.* ?l 

"? 
i::s.Hi,1 

MrRH to

each pav 
" 
n.' ;iK"nJ;;i;'i;i'0/ and Kshs 3s0'000/- respectivelv'

ConlIn ittcc dcliberatio ns.

13 During deliberations, the Committee observed that-

a. there was no eviden ce produced bY the MTRH and the KMPDC to confirm

that a consent was sought to Perform thoracoto my following the failure of

the virtual bronchosc opy to retrieve the foreign bodY;

b. the intubation Process maY have been carried out unProcedurallY leading to

the loss of two uPPer incisors teeth and subsequent pushing one of them

through to the airwaY to the lungs necessitatin g thoracotomy,

c. whereas, scans showed Presence of ring-like object further examinattons

were not carried out following removal of a tooth during thoracotomY; and

re and submit to the Committee a

d. there

comprehensive report on dispute resolt
is needed for KMPDC to PrePa

rtions mechanisms, highlighting the

number of comP laints received within the last five Years' the number of

comPlaints resolv ed, the fYPe of resolution reached, the timelines within

which such disPutes were resolved, and challenges if anY, facing disPute

resolution mechanisms

MIN /SEN /SCH/911 t2024 ANYOTHIiII llUSINESS

There was no other business

There being no other buslness' the meeting was adjourned at thirry minutes past Nvo

The next mieting will be bY nottce

CKSON NDAGO, EGH, MP
HEALTH)

6

SIGNE

(CHAIRPERSON, COI\{NIITTEE ON

K

c)

MINiSEN/SCH/912/2024
ADJOURNMENT

..............DATE.
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MINUTES OF THE A HUNDRED AN'D FORTY-EIGHTH-IIYBITID- SITTING

OF THE STANDTNG COMMITTEE ON HEALTH HELD ON THURSDAY

ult! JULY 2024 AT IO.OO A.M IN COMMITTEE ROOM 4 BT]NGE TOWER

i. Sen

2. Sen

3. Sen

4. Sen

5. Sen

1. Sen. Erick Okong'o Mogeni, SC, MP

2. Sen. Ledama Olekina, MP

3. Sen. Abdul Mohamed Haji, MP

4. Sen. Hamida Kibwana, MP

Jackson K. Mandago, EGH, MP

Mariam Sheikh Omar, MP

Joe Nyutu, MP

Raphael Chirnera, MP

Esther Anyier-ri Okenyuri, MP

Humphrey Ringera

Florence Waweru

Mitchell Otoro

Victor Kimani
Ryan Injendi

Dennis Amunavi

Lilian Onyari
David Muthuri
Hawa Abdi

Chairperson
Vice-Chairperson
Member

Member

Member

Member

Member
Member

Member

Senior Research Officer
Clerk Assistant

Legal Counsel

Audio Officer
Research Officer

Research Officer
Fiscal Analyst
DSEC-Inteln

Sergeant- at-Arms

1 Mr
2. Ms

3. Mr
4. Mr
5. Mr
6. Mr
7. Ms

8. Mr
9. Ms

MIN/SEN/SCHI859I2O24 PRELIMINARIES

The meeting was called to order at thifty minutes past ten and the proceedings

commenced with a word of prayer said by the Chailperson, Sen. Jackson K. Mandago.

EGH, MP

{Sb!:.=--Eer

Or

FSEN

BUILDING.

PRESENT

ABSENT WITH APOLOGY

SECRETARIAT

1
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'Ihe Agenda olthe rneeting r,vas adopted after being proposed by Sen Mariam Sheikh

Orrlar, MP and seconded by Sen. Raphael Chimera, MP as follows-

l. Prayers

2. Adoption olthe Agenda

3. Conhrmation of the Minutes of the l25tt':l3l't. 132"t; l34th; 144't': 145't'and 146'h

Committee Meetings;

4. Matters arising from Minutes of Previous Committee Meetings;

5. Consideration of the Committee Brief on the Social Health Insurance (General)

Regulations (Legal Notice No.49 2024) and the Social Health Insurance (Tribunal

Procedures Rules 2024) (Legat Notice No. 48 of 2024) (Conmittee Paper No.

85);

6. Consideration of a Petition to the Senate by Mercy Cherono concerning an alleged

medical negligence and staff incompetency that led to the death of Ms. Annita

Jepkorir at Moi Teaching and Referal Hospital (Committee Paper No. 86)'.

7. Any other business: and

8. Adjournment/Date of the Next Meeting.

MIN/SEN/SClll86t t2024 CONFIRMATION OF MINUTES

1) Minutes of the 132"d sitting held on Monday, 20thMay, 2024 al i0.00 a.m.

were confirmed to be a true record of the deliberations having been proposed

by Sen Mariam Sheikh Omar, MP and seconded by Sen. Esther Okenyuri, MPi

2) Minutes of the l34tr' sitting held on Thursday, 23'd May,2024 at 10.00 a.m

were confirmed to be a true record of the deliberations having been proposed

by Sen Mariam Sheikh Omar, MP and seconded by Sen. Raphael Chimera-

MP:

3) Minutes of the 144t1'sitting held on Tuesday, 26tl'June. 2024 at 10.00 a.rn. were

confirmed to be a true record of the deliberations having been proposed by Sen.

Joe Nyutu. MP and seconded by Sen. Mariam Sheikh Omar, MP;

4) Minutes of the 145'h sitting held on Tuesday. 2nd July, 2024 at 10.00 a.m. were

confirmed to be a true record of the deliberations having been proposed by Sen.

Mariam Sheikh Omar'. MP and seconded by Sen' Joe Nyutu, MP; and

5) Minutes of the l46th sitting held on Thursday, 4tr' July, 2024 at 10.00 a.m' were

confirmed to be a true record ofthe deliberations having been proposed by Sen.

Joe Nyutu, MP and seconded by Sen. Mariam Sheikh Omar, MP.

MIN/SEN/SCH186212024

i

I

2

I

There were no matters arrsrrlg

MIN/SEN/SCH/860/2024 ADOPTION OF AGENDA

IVIATTERS ARISING FROM MINUTES OF

PREVIOUS COMMITTEE MEETINGS



CONS IDERATiON OF THIi COM MITTEE
BITIEF ON THE SOCIAL HEALTH
INS NCE REGULATURA IONS

l) The Committee secrerariat presented Committee paper No. g5 0n theconsideration of the committee Brief on the Sociai Healtir lnrr.un.. (General)Regulations (Legar Notice_ No.49 2024) and the Social Hearth lnsurance(Tribunal procedur.es Rules 2024) lLegat Notice No. +a oflOZ;;;;;;
2) Members observed that the Motion on the Report of the Serect committee onDelegated Legislation on its consideration of the Sociar Health Insurance(General) Regulations, 2024 and the iocial Health lrr*"r.. (TribunalProcedures Rules 2024) (Legar Notice No. +s of 2024)had been debated in theHouse and the mover had bien called to reply, therefore the matter had beenconcluded.

CONSII)EITATI ON OF APETITION TO THE
SENATEON THE ALLEGED I\4EDICAL
NEGL IGENCE AM) STAFF
INCOMPETENCY LEADINGTO THE
DEATHOFM S.ANNITA JEPKORIIT AT MOI
TEACHING AND REFERAL HOSPITAL

I. The Comm
Senate by
incompeten

Referral Ho

ittee Secretariat presented committee paper No. g6 0n a petition to theMercy cherono conceming- an a,eged'meaiJur n"grig"nce and statTcy leading to rhe dearh oiMr. ann]ta J"pk";; at Moi Teaching andspital.
2' The committee considered the petition and the prayers therein and resorved to seekinformation frorn the fol iowing rtuf."no f J".r_a. The Cabinet Secretary), Minbtry oTAei*;

b. The Chief Executive bficer, Krr;" i;;;rar practitioners 
and Dentists councir(KMpDC); and

c. The Chief Executive Oficer, Moi Teaching and Referral Hospital

MIN/sEN/SC[ys6s/2024, . +NYpTHERBUSINtrSS1.TheCommitteeobservedthutSmattersfallingurrderits
mandate shourd be conti,uousry forowed up and th;;;;;rt Ministries,Departmenrs and Agencies shourd be nii*g f..iooic reports for consideration;2' The cornminee resolved to seek 

"tu.inlu?in 
and supplementary information on

a' A', pending NHIF remittances to hearthcare facilities countrywide;b. Status of account of NHIF contributions; andc' Detailed infolmation on all payouts to healthcare facilities in the Fy2023/24
3' The committee directed the Secretariat to develop a commiftee work pran onactivities to be undertaken during the Senate Masiinani ,"r,"art.a to be held inBusia County in September.2024:

3

I

I

MIN/SEN/SCH/863/2024

MIN/SENiSCH/863/2024
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MIN EN/S 6 0 -t

There beir-rg no other br'rsin

noorr. The nex t meeting will be bY notice

SIG
oN,

ADJOURNMENT

ess. the meeting *u' udjo"n"d at tjfteen tniuutes past

SEN. JACKSON MANDAGO, EGH, MP)
(

DATE: (lol L)

4
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Annex 2:

Copy of the Petition and submissions from the

petitioner.
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Petition To The Senate 8y Mercy Cherono Concerning The Medical Negligence And Staff lncompetency
That Led To The Death Of Her Daughter Ms. Annita Jepkorir At Moi Teaching And Relerral Hospital

RE: PETITION TO THE SENATE CONCERNING THE MEDICAL NEGLIGENCE AND
STAFF INCOMPETENCY THAT LED TO THE DEATH OF M5. ANNITA JEPKORIR AT

MOITEACHINC AND REFERRAL HOSPITAL

l, Merqy Jepchirchir the undersigned,

Citizen of the Republic of Kenya. and resident of Annex estate. Eldoret Town, Uasin

6ishu County:

DRAW the attention of the Senate to the following:

on th January 2o21, Annita Jepkorir ingestd a black sed whlctt choked her and
she was rushed to Mdiheal hospital which then referred her to Mol reaching and
Referral Hospital to have a bronchoscopy done to remove the sed that was stuck
in her airway.

l.l THAT, at Moi reaching and Referral Hospital. rhe was taken to theatre where
they did a bronchoscopy which showed that there was no evidence of a foreign
body in her airway according to the report by Dr. Oloo:

1.2 THAT, on lO'h January2o2l, Annita was discharged from the hospital but even
before she had been cleared. she developed a respiratory distress necessitating her

to be readmitted;

1.3 THAT, on 13rh January 2021,the hospital performed a gastrografin test to see if
something was stuck in her esophagus but no abnormalities were found;

1.4 THAT, on l9'h January 2021, Annita underwent a cr chest Bronchogram and the
report indicated that there was a ring like foreign body in the right bronchi. The
parent showed the medical team who were handling her case a sample of the seed

which she had choked on so that they could be aware of what to look out for.

on 27 January 2o21, Annita was taken to theatre of which the parent consented
for a Bronchoscopy procedure to remove the foreign body from her right
bronchi. The bronchoscopy procedure was not successful and the medical team

t.

2.

The Clerk of the Senate

Parliament Buildings

P.O. Box 41842 - 00100

NAIROBI

Email : clerk.senate@ parliament.go.ke

\



Petition To The Senate By Mercy f epchirchir Concerning The Medical Negligence And
Staff Incompetency That Led To The Death Of Her Daughter Ms. Annita f epkorir At
Moi Teaching And Referral Hospital

3.5 THAT. after the postmortem findings, we launched a complaint with the hospital

management on account of negligence given that the hospital staff lied about

removing the foreign body from Annita which wa5 not the case. This case of
neglect subsequently caused her death which could have been avoided if due

diligence was followed.

THAT, the parents have made the best efforts to have these matters addressed by

the relevant authorities all of which have failed to give a satirfactory response.

THAT. none of there issues raised in this Petition is pending in any court of Law.

Constitutional or any other legal body.

WHEREFORE, your humble petltioner prays that the Jenate-

l. lnvestigates the happenings at the hospital that led to the loss of a life and the

doctors involved with a view to enJure that iustice prevails for the deceased and

the family.

2. Recommends the collaboration of Kenya Medical Practitioners and Dentist,

Council (KMPDC) and Moi Teaching and Referral Hospital (MTRH) authorities in

order to address the apparent hesitation in addressing the unfortunate demise of
Anita.

Dated this 22d day of May,2024.

Counter signed by Senator Hamida Kibwana, Nominated Senator.

Sen. Hamida Kibwana, MP

Nominated Senator

t

I

3

No NAME ADDRESS l.D. No.
I Mercy Jepchirchir P.O Box

9256. Eldoret

22381620

4.

5.

SIGNATURE

W
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SUBMISSIONS BY MERCY JEPKORIR KIPRONO ON HER PETITION CONCERNING MEDICAL

NEGLIGENCE AND STAFF TNCOMPETENCE THAT LED rO pREVENTABLE DEATH OF SrX (5)

YEAR OLD ANNITA JEPKORIR CHIRCHIR ON IoH MAY 2o2T

The Humble submissions of Mercy Jepkorir Kiprono shows as follows

lntroductlon

The Petitioner is mother to the late Annita Jepkorir Chirchir. Annita was born on rTth

January zor5, and would now be aged 9 years and 9 months but for the negligent acts

of staff at Moi Teaching Referral Hospital (MTRH) who rendered inept care that led to

her death on toth May 2o2t while aged only 6.

Summary points

) This Petition proves four points

(a). Annita's death was largely caused by the negligence of the attending doctors and

consultants at Moi Teaching and Referral Hospital (MTRH) where the parents of

the little girl had sought medical attention arising from a minor accident where

. she had aspirated a flower seed. ln particular, MTRH and the Consultants allowed

trainee doctors to undertake a delicate procedure and make critical decisions

when they were.nit qualified to do so.

(b). Once it was discovered that the trainee doctors had messed up, the consultants

who should have supervised them, and been with them while undertaking critical

decisions actively lied about what had happened in an attempt to cover up their

misd eeds.

(c). When this cover-up did not work, MTRH, its leadership, individual doctors involved

and staff at the Medical Practitioners and Dentists Council (KMPDC) engaged in

high stakes.manipulation to influence the Petitioner to abandon this matter.

(d). The KMPDC is largely unaccountable to the public, unlike courts or other tribunals.

As such the KMPDC does not care about the welfare of people who have been

hurt through nelligence and would rather protect medical practitioners. than

render justice. There is clear need for a regulatory overhaul of the KMPDC so that

it operates openly in the same way as other tribunals and be under the

stewardship of the judiciary.

j. On 9tn January 2021, the Petitioner took her daughter to MTRH after her daughter

complained that she was being choked by a seed that she had inhaled. A cardiothoracic

Facts
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review was done by Dr. Oloo who saw no distress and discharged the girl at 12.10 Pm

(See Continuation'sheet dated 9s January zozt marked as Document t).

4. However, at 6pm, the Petitioner noted that the girl was having respiratory distress and

so took her back to MTRH. She was admitted and a bronchoscoPy was performed by

Dr. Oloo at 11.4J pm. Dr. Oloo only removed a mucus plug and rePorted not finding the

seed. (See Operation Notes dated 9s January iozt marked as Document z and

Discharge Summary dated toth January 2021' marked as Document 3).

5. A discharge was recommended and was to happen on tOt! January uO2t but even

before the Petitioner left the hospital premises, the girl developed resPiratory distress

and had to be re-admitted. She stayed in hospital until zSth January. (See Discharge

Summary of z8th January zozt marked as Document q)' The f ollowing. transpired

between toth and zSth .January.

(a). on r3th January 2021, MTq undertook a gastrograffin study and a virtual

bronchoscopy and apparently found no foreign body.

(b). On rgth January 2021, MTRH performed a CT Che5t Bronchogram and this time,

the test established that there was a "ring-like" fore-ign body in the right bronchi.

(See the Radiologist's report dated tgs.lanuary loir marked as Document 5).

(c). MTRH scheduled a procedure forlremoual of the foreign body and on 22nd January

2021, the child was whedled into the theatre at 9.30 am. Before that procedure,

the Petitioner shoryed $he 2 doctors involved - Dr Ernest Nshom and Dr. Alfred

Wanyonyi a sample of the seed that was lodged in the girl's lungs so they could

better appreciate w[19 to look for.
a

(d). The doctors performed a second bronchoscopy at 9.5o am but they were unable

to retrieve the obiect. They decided, without informing the parents or seeking

their consent, to do a thoracotomy - a surgical opening up of the thoracic space,

- to gain access to the lungs - so to apparently remove the foreign body. They

purported to have retrieved a tooth, which they assumed was the foreign body.

i.j
(e). When the girl was wheeled into the recovery room, Dr. Nshom informed the

Petitioner that they did not find the seed in the girl's lungs but a tooth. He also

said that during the procedure, they extracted some 2 upper incisor teeth. He

indicated that the tooth removed from the lungs and the 2 they extracted were

in the two bandages strapped to the girl's leg - a blue bandage with 7. extracted

teeth and a white bandage with the tooth removed from the lungs (as the foreign

body) l

I
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(0. Upon checkin! the bandages, the Petitioner found that each had one tooth only.

This did not add up and so she asked the nurses about a third tooth. This inquiry

invited the wrath of Dr. wanyonyi who directed the Petitioner and her husband

to a room where he proceeded to dress them down with words to the following

effect:

"Can't you appreciate what we have donel Stop asklng me for

the foreign body you have wasted my time, my fuel and other

patients in the theatre. So you think ldid not remove the

foreign body, appreciate that Annita did not go to l.C.U. You

are the type of people that removes the money in bank and

goes home without counting, then you start complaining later'

Take care if these nurses hear you asking for the foreign body

again they might do something bad to your child"'

(g). Dt. Wanyonyi kept up with his threats including making the proposition

that he would bill the parents for the extraction of the teeth if they

persisted. The threats had the desired effect since the parents, feeling

intimidated, tendered their pro{use apologies and left the room-

(h).Even though the girl continued to cough, the parents were advised that

this was a normal post-operative occurrence they should not worry

a bo ut.

(i). On z5th January 2021, one Professor Khwa'Otsyula came to the ward

accompanied by Dr. Nshom and Dr. Wanyonyi and they proceeded to

discuss some x-rays that had iust'been taken. Dr' Otsyula recommended

that the tube attached to the girl's chest be removed. (See Continuation

Sheet dated 25s January :,ozt marked as Document 6')

(i). The girl was discharged on 28th January zozt and taken home.

5. However, her cough persisted despite continued use of the prescribed

medication. The parents took her to the MTRH Clinic on 4th February 2021 fqr

a scheduled check-up. she was seen and allowed to go home. (see treatment

notes dated 4th February zozt marked as Document 7).

7. On 8th February z0zr, she started vomiting, ran a fever and exhibited general'

weakness and illness. She was admitted at MTRH once more and a CT cheit

scan was undertaken. However, the investiSation done and medicatioris

prescribed were for severe pneumonia. There was no attempt to revisit the

girl,s history on the foreign body. (See Continuation Sheet dated 8th February

zolt marked.as Document 8).

I
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8. While there, the Petitioner informed the attending consultants - Professor

Otsyula and Dr. Ondigo - that the girl had been re-admitted and that they

should make haste and check her again since the Petitioner thought that Dr.

Nshom and Dr. Wanyonyi had not been forthright about what happened in the

theatre. The consultants - Dr. Otsyula and Dr. Ondigo - looked at the CT scan

slides and the report and stated affirmatively that the girl was OK but was only

,suffering 
from post-thoracotomy pneunlonia.

9. Even though the girl was discharged to go home on t5th February zozr (see

Discharge Summary dated r5th February rozt marked as Document 9), her

condition did not improve as she continued to run fevers and cough. The fever

forced the parents to take her to Mediheal Hospital out-patient clinic on 5th

March zozt. They made another visit to Mediheal on 6th April zoz t again on

account of fevers.

10. The parents took her back to MTRH on r6th April because of coughing, ,

vomiting and fevers. (See Continuation Sheet dated t6th April r.orr marked as

Document ro). MTRH 'prestribed medicines and sent them home. They

followed up with another visit on 22od April zozr and again she w?s s€€o dS in ,

outpatient and sent home with some more medication. (See continuation
sheet dated 22"d April u ol:. marked Document rr.)

1r. On ro'h May 2021, while the girl was playing, she had a long coughing bout,

fainted and fell down. The parents rushed her to MTRH where she was

pronounced dead on arrival. At first MTRH refused to admit her body to their
mortuary urgin8 the Petitioner to look for a morgue outside the hospital.

Eventually they admitted the girl to the morgue around 8 pm (note she had

died at 9 am).

12. An autopsy conducted by Dr. Chumba on 13th May 2021 found a seed in the
right bronchi confirming the radiological finding on rgth.January zozr which

had shown the presence of a foreign body in the right main bronchi. The

foreign body had caused an infection of the lungs. (See autopsy report by Dr.

Chumba dated r3s May 2orr marked as Document rz and Certificate of Death

marked as Document 1l).

The aftermath

1J. Since it was apparent that MTRH had somehow failed to deal with the foreign
object that they themselves had found on 19th January zozt and especially in

view of the history of the patient as narrated by the Petitioner, the relatives

sought audience with the relevant officials. MTRH's deputy CEO was
antagonistic and accused the parents of negligence.

r4. The Petitioner went to the CEO's office and her persistence secured her a date
for a meeting. The meeting was held on 25th May 2021 but from the word go,
it was clear that MTRH had less than noble objectives to achieve. MTRH was

I



not interested in coming clean with what happened but wanted the matter to

be hushed down. (See minutes of the meeting held on 25th May zozt marked

at Document 14.)

MTRH's intransigence and irypunlty

r5. First off, the Petitioner had herfamily were kept waiting and then made to see

the Deputy CEO. The CEO showed up well into the evening for a meeting that

was to start early in the moming.

15. Second, MTRH refused to hand over the patient's file'to the Petitioner and her

husband raising spurious arguments about confidentia lity.

17. Third, MTRH kept insisting that Dr, Ondigo and Dr. Otsyula attended to the

patient alongside Dr. Nshom and Dr. Wanyonyi. Clearly this was a lie since the

Petitioner and her retatives were present all along during the Procedure on

zznd January and none of those gentlemen ever appeared in the theatre. The

idea here was to shield the MTRH from being blamed for allowing registrars to

perform delicate care procedures in the hospital without supervision.

18. Fourth, Dr. Ondigo and Dr. Nshom came up with a new theory - they alleged

that two teeth w'ere accidentally pushed into the patient's mouth, one was

recovered but that one was aspirated into the patient's lungs, where it

bypassed the seed and lodged at the bottom. This was a clear contradiction.

rg. Fifth, when the Petitioner filed a compliint with the KMPDc (Disciplinary case

No. 43 of 2o21) (see Complaint lodged bn rSth June loz l marked as Document

.|5), a concerted effort was made to reach out to family members while

bypassing the Petitioner here lnd ee d Dr. Ondi ers on a ll visited the

f amily 's rural home K ton heir Iit!" gnI was b

onvinced elders asd-qsrrsryllls4s:lEl he went to seek forgiveness,

rawl This was

k

c

paid the elders som,e .money, then tied a heifer near the girls g

i6 lnsiaious attempt to invoke an old Keiyo cultural practice where a person

who killed another sought forgiveness by tying a cow somewhere in the

deceased,s person home or next to their grave. Culturally, when this was done,

the victim,s family would have to agree to a meeting with the perpetrator to

allow the latter to ask for forgiveness. The idea was to make the Petitioner's

parents to persuade the Petitioner to attend a meeting of reconciliation. The

meeting was held sometimes in October 2o21 at Kapkitony. Dr. Ondigo gave

out money and milk to the elders present. However, he completely refused to

accept his wrongdoing and so the Petitioner did not agree to withdraw her

ca5e.

20. When it became apparent thit the Petitioner would not budge, Dr. Ondigo

begun stalking her, going to her house on 24th october zozt and attemPting to

coerce her to sign a pre-prepared agreement to withdraw her complaint. (See

copy of the agreement dated 24tr october zozt marked as Document r6)'

\
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21. From corresponde'nce by the CEO MTRH, it is apparent that even as Dr. Ondigo

was making overtures to the Petitioner, MTRH was never prepared to own up

to the misdeeds of its doctors. (See letter dated Uth June lozr by the family -
marked as Document r7.) The notes made on it by Dr. Aruasa are clearly

indicative of an arrogant and unapologetic person. (See also the formal

response dated zznd June 2o2t -marked as Document r8) which was equally

dismissive and unapologetic.

KMPDC's complicity

zz. The Petitioner lodged her complaint with KMPDC on or about 12th July 2021.

KMPDC never took any action at all for over 8 months. The Petitioner wrote

many email inquiries all of which were studiously ignored. (See copies of

emails marked as Document t9). The Petitioner instructed an advocate who

wrote a demand letter dated 8th February 2022 which the KMPDC again

ignored. (See demand letter marked as Document 2o).

23. The Petitioner made several visits to KMPDC offices in Nairobi to no avail.

During these visits, KMPDC's Legal Services Manager, one Eunice Muriithi

atternpted to convince the Petitioner to withdraw the Complaint and

negotiate with MTRH.

24. The matter continued to stall until the Petitioner posted her plight on social

media in September and October 2022. (See copies of social media posts

marked as document zr). Soon theleafter, the matter was scheduled for
mention on 2oth September and a hearing on rzth OctobLr zozz. After the

hearing, and before delivery of decision, KMPDC apologised to the Petitioner

for the manner it had handled her complaint. (See email dated rTth October

zozz marked as Document 22.)

25. Despite the apology, the decision of the disciplinary committee was rendered

7 months after the hearing, on 5th May 2021. This was close to 2 years since the
complaint was lodged and 5 days shy of the 2nd anniversary of the demise of
the Petitioner's child. (See the decision of the Council marked as Document

23.)

(a). Publicly censures MTRH for ineptitude that led to the demise of Annita Jepkorir

Chirchir

Prayers

26. ln view of the foregoing, the Petitioner prays that Senate:

(b). Publicly censures MTRH for allowing trainee students to undertake delicate and

complicated medical surgeries without supervision which led to the death of
Annita Jepkorir Chirchir.

t
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(c). Censures the KMPDC for inefficiency and lack of concern for the plight of the

Petitioner herein and other Complainants whose claims have taken years before

resolution,

(d). Orders KMPDC to present a comprehensive report of all complaints received in

the last 5 years, complaints resolved, the type of resolution reached and the

timelines during which those complaints were resolved together with a list of

backlogs and reasons thereof.

(e). Recommends appropriate legislative reforms that will enhance the complaints

handling procedure within the KMPDC. Complaints of patient mismanagement

could perhaps be removed from the KMPDC and handed overto a tribunal under

the Judiciary. lt will be easier to devolye complaints handling to counties to

avoid a situation such as the PetitionerJi who had to travel over 6oo kilometres

(round trip) many times just to pursue this matter.

DATED this ...... u 7s day of September. 2O24

SIGNED: ISAAC KANDIE ....

lD NUMBER: z:43ror8 .

PHONE o72ofr22g6 
'

,

MERCY JEPKoRIR KIPRoNO:... .S*g:
i:

lD NUMBER: r2J86o20

PHONE: 0710496205 
:
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PETITION REGARDING MED!CAL NEGLIGENCE ANO STAFI INCOMPETENCE LEADING

TO THE DEATH OF MS. ANNITA JEPKORIR AT MO! TEACHING AND REFERAL

HOSPITAL

TO

THE CLERK, SENATE

FOR AND ON BEHALF OF MERCY JEPKORIR KIPRONO AND ISAAC KANDlE (THE

PARENTS)

)

I

I

€r-r''

l

I

S16NED: ISAAC KANOIE ....

lD NUMBER: 22431or8

PHONE: 072o322296

MERCY JEPKORIR KIPRONO:,...

lD NUMBER: 22JE6o2o

PHONE: oZ2o496205

ll

BY

MUTAI ODUOR & COMPANY ADVOCATES (MOCA) LLP,

KVDA PLAZA, TIH FLOOR, OLOO STREET,

P.O. BOX r0768-Joroo,

ELDORET,

Email address: nlutaioduor@grnail,corn I
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Petition To The Senate By Mercy Cherono Concernlnj The Medical Ne3li3ence And Stalf lncompetency
That Led Io The Oeath Of Her Daughter Mr. Annlta Jcpkorlr At Mol Teachlng And Referral Hospital

The Clerk of the Senate

Parliament Buildingl

P.O. Box 41842- 00100

NAIROBI

Email: clerk. senate@ Darli ament.qo.ke

l. Merry Jepchirchir the undersigned.

Citizen of the Republic of Kenya. and resident of Annex estate. Eldoret Town. Uasin

6ishu County:

DRAW the attention of the Senate to the follo,ving:

On 9^ January 2021, Annita )epkorir lngestd a black rcd whidt chokd her and
she was rushed to Mediheal hotpltal whtch then relerrd her to Mol reaching and
Referral Hospital to have a bronchoscopy done to remove the seed that was stuck

in her airway,

t.l

1.2

1.3 THAT. on l3,h January 2021, the hospital performed a gastrografin test to ree if
something was stuck in her esophagus but no abnormalities were found:

1.4

On 27 January 2O21, Annita wat taken to theatre of which the parent consentd
lor a Eronchotcopy procedure to remove the foreign body from her right

bronchi. The bronchoscopy procdure wa! not ruccetsful and the medical team

4

RE: PETITION TO THE SENATE CONCERNING THE MEDICAL NEGLIGENCE AND
STAFF INCOMPETENCY THAT LED TO THE DEATH OF M5. ANNITA JEPKORIR AT

MOI TEACHING AND RETERRAL HOSPITAL

t.

THAT. at Moi reaching and Referral Hospllal. she was taken to theatre where

they did a bronchoscopy whiclr lhowed that there wai no evidence of a foreign

body in her airway according to the report by Dr. Oloo;

THAT. on l0,h January2O2l, Annita was discharged from the hospital but even

before she had been cleared. lhe developed a respiratory distress necessitating her

to be readmitted:

THAT. on l9,h January 2021, Annila underwent a CT Chest Bronchogram and the

report indicated that there was a ring like foreign body in the right bronchi. The

parent showed the medical team who werel handling her case a sample of the seed

which she had choked on so that they could be aware of what to look out for.

2.



Petition To Tlte Senate By Mercy fepchlrclrlr Concernlng The Medical Negligence And
staff lnconrpetency That Led ro 'l'he Death of ller Daughter Ms. Annita f epkorir At
Moi Tcaching And lleferral llospltal:"'--- '" -- --' --- - '-- - '-I a---- --.-'-..- '- - .' --

proceeded to perform a thoracolomy procdure which the parentt had not
consenled to.

2.1 THAT, after receiving Annita at the theatre recovery room. Dr. Ernest Nlhom
explained to ur that it was not a seed that wal stuck in her airway and it was

actually a tooth:

2.2 THAT. the parents realized that Annita had lost two of her upper incisors teeth

while in theatre and upon further quertioning. Dr. Nshom confided to us that he

removed the two teeth as they were wobbly during the bronchoscopy procedure

and ro in total they had managed to remove three teeth including the one from
the lung:

2.3 THAT. the parentr could only find two teeth and upon lnqulring on the the third
tooth which was suppoiedly taken from the lung. one Dr. Alfred Wanyonyi told
them to stop asking questions and inrtead pe grateful that that their daughter was

still alive and that if they kept alking for the foreign body that was removed. then

the nurses might hear them and they could do something bad to their child. The

doctor kept threatening them further until they resigned from asking questions:

3. On 2Bn Jan 2O21. Annita was dlrchargd from hospital and the parentt kept going
back for checkups as her conditlon dldn't improve lhat much as she kept having
boutt of fever and chest congeilion. Eetwen February and Aprit, there were

numetout hospital visils including one admision:

3.r THAT. no follow up cr Scan was done to show whether the procedures done
were successful in removing the foreign object from the patient despite being
readmitted to the hospital with the same rymptoms of respiratory distrels:

THAT. on l3'h May 2021, an autopiy of Annita was done by Dr. David Chumba

and he found a seed in the right bronchl of the deceared as it was shown in the

firt cT chest report which had lndicated the presence of a foreign body in the

right bronchi and the right lung had badly been damaged.

2
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3.4

3.2 THAT. on lO'h May 2021. while playlng outride. Annita had a long coughing

episode in which she fainted and war rulhed to hospital where she was

pronounced dead on arrival:

)

3.3 THAT, the parents were made to wait with the body of the deceased for over
l2hrs which was very traumatizing before ,he war finally moved to the Moi
Teaching and Referral Hospital Mortuary;



Petitiott To The Senate lly Mercy f epclrlrclrlr Copcernlng The Medical Negligence And
Staff ltrconrpetency That Led To The Death Of ller Daughter Ms. Annita f epkorir At
Moi Teaching And Refcrral ll<lspital

THAT. the parents have made the b€it effclrts to have these matters addressed by
the relevant authorities all of which have failed to give a satisfactory response.

THAT. none of these issues raised in thil Petition is pending in any court of Law.

Constitutional or any other legal body.

2. Recommends the collaboration of Kenya Medical Practitioneri and Dentistl
Council (KMPDC) and Moi Teaching and Referral Hospital (MTRH) authorities in
order to address the apparent hesitation in addressing the unfortunate demise of
Anita.

NAME ADDRESS

Mercy Jepchirchir

Counter signed by Senator Hamida Kibwana. Nominated Senator.

Sen. Hamida Kibwana. MP

Nominated Senator

+

5

WHEREFORE. your humble petitioner prayr that the jenate.

l. lnvestigates the happenings at the holRital that led to the loss of a life and the
doctort involved with a view to enrure thit justice prevails for the deceased and
the family.

5I

3

6

\

No l.D. No. SI6NATURE
I 22381620

3.5 THAT. after the postmortem findlngs. we launched a complaint with the hospital

management on account of negligence glven that the hospital staff lied about
removing the foreign body frorn Annita which was not the case. This case of
neglect subsequently caused her death which could have been avoided if due

diligence was followed.

Dated this 22d day of May,2024.

P.O Box

9266. Eldoret w
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REPUBLIC OT Kf,NYf,

Telegraphic Addrees

'Bunge', Nairobi
Telephone 2848000

Fax: 2243694

E-mail: clerk.senate@parliantent. go.ke

The Senato
Clerk'e Chambera
Parliament Buildings

P. O. Box 41842 40100
NIIIROBI, IIenya

P.f,RI.ITMENT
OFTICE OT THE CLERK OF THE SENtrTE

Itef. SEN/DSEC/SC H/36812024 20th September,2024

Ms. Mcrcy Cherono,

P,O. Ilox 9266-30100,

ELDORET.

Dcar Madanr.

'l-hc purptlsc ol'tlris letter is to iuvitc you to a mccting of tltc Comtnittcc to be hcld on

Tuesday, t't Octobcr, 2024 in Conuttitlce llbotn 4, l'irst !'loor, Bunge Towcr, at

10.00 a.nr.

Mr. Ilurnphrcy l{ingcra, Scnior l{cscurch Olljccr (Ccll phonez +254 722 985 6821'

cnrail: h rr ru lrlt rcr'. t'inge rl(if lr:rrlilrrrcrrl.po.kc) is thc Clcrk to tlte Comntittcc artd is

rcsponsiblc lbr all arrangclncnts rclittittg to tltis ntattcr.

Yours lbithfully,

&(:
J.M.N 6NYE, css,

B

I

LEIIK E SENAT

IIE: PETITION REGARDING TIIE ALLI'GED MEDICAL NEGLIGENCE

AND STAFF INCOMPE'TENCE LEADING TO THE DEATII OF MS.

ANNIl'A.IEPKOIIIR AT MOI TEAC}IING AND IIEFERAL HOSPITAL

'l'hc Standing Conrmittcc on Ilcalth is cstablishcd pursuaut to standing order 228 (3)

ol' thc Scnate Standing Ordcrs and is nrandatcd to considcr all mattcrs rclating to

rncdical scrviccs, public hcalth and sanitation.

'l'hc Coururittcc is prcscntly considcring a Pctitiort on thc allcgcd mcdical negligcncc

and stalf incompctcncc that lcd to thc dcath o[ Ms. Annita Jcpkorir at Moi Teaching

and I(cl'crral I Iospital.

This is to inlbrrn you that at its sitting hcld on Tucsday, l7h Scpternber,2024,lhc

Courrnittcc rcsolvcd to invite you to a rrrccting o[tlte Cotnmittee to delibcratc on thc

issucs raiscd in thc Pctition.
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ti.t lrr,Hrng(Ir.b
li.l-. all 

'.f,lrlrtrln! .ll l,alr.l

Out Reli I

DATE: l/192021 927:(X Atrl
PATIENT NAME. ANIl'A CIIIIPKOITII(
D.O.B: l/12016
IIOSPITAL NO.: 1002J42

CLINICAVARD:

INvES f IGATION: CT Cl lESl' 0ttONCl TOGR M
INDICATION:

HES NDIN s

o
MOI TEACHING AND REFERRAL HOSPTTAL

F

. A hyperdense ring tike forelgn body lr noted ln the proxlmal rleht maln
bronchl/lt measures 0.76cm x 0.64cm around 0.46cm from thi carina[
blfurcatlon.

. Both lung flelds are clear.

. There are no pulmonary noduler:een.

. There ls no pleural effuslon,

. Normal pleura, no thickenlng.

. The heart and the great medlartlnal yesetl are normat.

' There ls no hllar a.lenopathy.
. No mediastlnal aroerropalhy.
. The vertebral bones and other bonyt3lructures are nomral.. Normal subcutaneous tl$uct

IMPRESSION

1. Rlght rlng like forelgn body ln the proxlmel rlght mrln bronchl.
2. Lung flelds are normal

D ARUS F.K

CONSULTANT RAOIOLOGIST

All crrnsgcr,clence srpddDc rddosrodlrcAc Aid Etoaniw 1fier

ro BE rlrE LE^orxG ruLrlspEc1'tr?i.rf#rtffitrffl*e rR uilrNo ANo REsE RcH pr
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l, r..'rrrE d',r. a,r.rra - -rarta a * *rr t i|.r. O t,
yrta a, lYrira wr ifrh aa lr

to aa txt !l Aorrto Mut n t2( cul rv rro[rtrrf lo raer nCr|( lrritlr{ Arro rulrol Di A, t,(,^
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My full namc is Dr. David K. chumbr. I em lcgally qualificd parhologisr, registered by thc
Kenya Mcdical hactitioners and Dcntist Borrd urd currantly working as a Scnior tIc,tg.r
Dcpartmcnt of Human Patholog ard Forcrsic Mcdicinc Dcputncnt and Collcgc of Hcaj1r
Scicrrccs-Moi Univcrsity.

A,l uo toolrlou C..tlrH HolPt.l

MOI TEACHING AND RETERRAL IIOSPTTAL

FARTWELLITOMT'

RE: AU'IOPSY R.I:PORT OF DECEASET, 
I

ANTTA JEPKORIR I(AI{DIE . 5 YEARII

Mv phvsical addrcss is:

lgn"rtrgnt of Histopsthology and Forersic Medicine, Moi Uniwnity p.O. Box 4606
Eldorct- Kcnya.

Tclcphone: dchumba@yahoo.com

Ccll Phone 0722-247n9
My Qualification arc:

MBcFIB ( UoN 1994)

Ir{lr{Ed (Human Parhology UoN 2006)
Diploma Forcrsic Peholory @urbur SA)

On13.05.2021 at MTRH Farcwcll, I pcrformcd ur sutofty oo thc body of Anita Jcpkorir Kandic
according to the rcqucst ofthc rclativo

l. lmac Kandic - Father

2. Lucrs Kjprop- Unclo

pECEASEp RACKGnOUND
History of fall and bccomc wcak.

Usrul rcsidcncc: Anncx

Occupation: child

Dato of Dceth: 10.05.2021

Placc of Dcath: MTRH

Placc of Post Mortcm: MTRII Farcwell Home

Datc of Autopsy 13.05.2021

Death certificate Numbcn 172935t

Elr[ E BN,A r? EXAMTNATION
Tlrc body ir that of young gul mcrsurirry E&m. Mild pcripbcrrt cyarosir. No cxtmal injgrics.

r-
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IIST I\IORTEhT CIIANG ES
lbst mortem chrngcs arr mt promincnlt tlSor nlorllt lyit poorly 4tabllshcd ln all rkclctrl
mu-cclcs. The body feels cold duc to rcftigcrrtion. Slgnr of mcdlcal lnlcrvcntion noted.

Hcrd end Neck
Normal

Cbcrt
Normal

AMomcn:
Extcmal gcnitelia;

Upper and lowcr limbs:

Celtrel Ncrvour Slrtcm:

INTERNAL EXAITI INATI ON
Cardiovasculu: Thc pcricardial sac containcd ofycllowirh transluccnt fluid.

Hcart is: Normal

Rcspiretory Syrtcm;

' RlBhl lung has multiple abrasloru
o Thc hyoid and thpoid crrtilagc uo intacl Food puticlcs up to tcrminal bronchi. Fcw

particlc ierxl block in colon in tlro riglrt brouchi.

Digestivc Syrtm:
. Thc call bladder was thin-wallcd and dirtondcd by bilc. Thc pancrcas was grcy in colour,

congcstcd and cdcmalous. Normal

Gcoltourlarry
o The kidncys wcrc enlargcd. Thclr ccprulg could not casily bo strippcd. Thc co(cx and

mcdulla wcrc rcddish in colour urd cartlcomcdullary dcfinition ir sccrL Lcft kidncy
mcasurcd 6 by 5.5 cm and right 6 by 5un. I

Hcmopoetlc Syrtcm:
. Thc rplcen was mild cnlargcd. Tho rplccn tlrsuo lr roft dsk rcd ln colou. Thc lymph

nodcs lrc not enlarged, rofl splccn with fortrucr of reptlccmla

Eadocriuc Glrodr:
r The adrcnals and thc thyroid uc grorsly untcmarksblo.

Ce otrrl Ncrvour Syrtcm:
r Brain rhows cnlargemcnt with fcrturcr lntracrurld prcslunc.

CONCLUSION
o Asphyxia duc to aspirated food- forcign object in right bronchi with multiple

abscesses.

a y taken; f,ortion oflung, livcr and spleen.

l.lzs'l
DR.D
P

I,2021 +

DI

Date 1

Sam

\3
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Death ln the.....---

.. . Sex

\

Datr of
Dcathl

Caure of
Death

j. .. ..-,..-.:...........i.......
Regis tror for ........;...,...
Dcrths rn drc Disrict. .,

REPUBLIC OF KENYA

ue to Forolon Body

ELDoREffiBilIIIICAI'D OF DEATII RrFr vlLtEfl 5l, t,

4421021151

Age

Asphyxla D

nn op of I tc

Name and Descriptlon

of lnf'oimant

Di's 
t r ic t/As s is to n t Rc ih tr o r

o3309

, 19t05t2021

isuictligisunr
stcr of

2duey.. zoi

Eldoret.Ehst,;,
Disuic! hcrcby ccrrify

EE/CA NO.20259 0F 2u}6l2o2t

,

H

Nrmc rnd furnrrt
ol prccucd

Pla(o ol '
Oreth ,

, -rml:Er
Rciidcnce

Pathologlst. C
Nomc ol

Udf{irrerinC
Olficcr .

!.'i

K.K.KEI
Date of

BOl5tration

ttris ccrtifrcarc is isiircd in punuancc of thc Binhs rod Dcrdrr X.i tirlr.rion Acr (Crp. 149) which p,rovi{er r}rar a ccrrificd.co fyof mi cnf ,ony rcgrslcl or rctrtrn purponilg to bc rcrlcd or strmpcd wirh rhc s.d olthc Dircror orcivil R cairrrtion rhtll bc rcccivcd u cvidcncc of l: daics ond facB thcrcin coriroirrcd without rny or othcr proof ofruch oary.

'K tStr ris{ .S.r,:,,, ir(..-.r,r,:;r,r

Ent ry

llo..

ln Lun0

...i.

O(cupruon l

10t05r2021

3B
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MINUTES OF THE MEETING HELD
ON 25TH MAY 2021
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An ISO 9001:2015 Certifed Horytuol

MOI TEACHING AND REFERRAL HOSPITAL

D
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',t- ,IrL

F IN P T

5o IIT

l. Dr. Viboa IC rtn:zsa, EB.t

2. Dr Philip Kirea

3. Dr. Stephca Oodigo

4. Dr. David IC Chumba

5.. Dr. r{.6cd tXlaayonyt

6. Dr. NsLom Eurest Bah

Chicf Erccutivc Of6ccr _ ([air;ng

Scoiot Dircctor, ar;o;cal g6ryiccs 
- Sccrctary

Cardiotbotacic Surgcoo

Coosulrant Padologist - Moi Uaivcrsiry, School of Mcdicinc

Regstrar, COSECSA

Rcgisur, Anaesrhesia
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1. Mcrcy KiProno

2. Mr. Iseac KiPchirchi:

3. Mr. SunlcY MoiY

4. Mrs. Iulia MoiY

5. Mr. Lukas KigroP

6. Priscilla Kendic

7. Bcatdce Saurc

8. A-mos l(i.ocbr:r

IN-ATTENDA}ICE

1. Consolatr RoP

2. Dorcca Mutcgi

AGENDA

,O'

Ir{othcr

Fether

Grrndhther

GnndmoCret 
'

FamilY membct

Aunt

Aunt

Femily friend and a ncQhbor

Hced, Corpoate Cosunuoi'catioos

Customcrs Rcletions Nursc Ceordinetor

3,

5
I

ACTION
rTEI\[

trr\-t:'0X/ i5/0'r/A.

Dorccn Mutcgi.

Thc Chair wclcomed mcmbcrs and introduccd to the agendr of thc day whi& sas I

hmily confcrcocc rvith Moi Teaching aud Refcrml Hospitel (l\,muD on tDaaegcBcit

of the [:tc Anita Chepkorir.

aod a word of preYer uns said bY
Thc mcctiog 'uras callcd to order at 1 0:00 a.m.lotroductioo

Cheirpersor/CEO
CF^--e tnrtob$o 4

Prgc 2 of 10

Sccrcary
t\llii sLtlrr

FAMILY OF THE LATE ANITA CHEPKORIR
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I

air then wcnt tluough maolgcment of the patient ftoo 9,h Jar,u:iry, ZOZI

edmissioo, mloigement in surgical rva.tds, follow-up in cerdiotlorecic clinic, and

Lsdy ada:issions aad oanagcmcnr in Upcodo werd.

A ftet giving rn ovenriew of all the matugclnen! done to thc late Aaite hc ioformed

thc femil7 that MTRH is co:nrnitted to gueliry hcafthcere-

Hc added that MTRH is opco & treasperent aad is coormiaed ia doiog what is right

eod bcst for its c[ents.

He infoaaed family mernbers that thc team thet -.oaged I-atc A-o.ite vas ccts:rr.ised

to give rhe best and was hoping for tbe best outcome.

The Ch

].fCERNSTO
l'-r-'.j-:ii-::-:-^

\4PLur-qrS $ouSlzgq f{\fEY-t/E}"AERS
. :. - .-,- a :-:._.- 

-. 
, - .< t ,

MrN.0215lo5l27 PiTE}r]i; .rL\DoC ;S

Cooccms/ CoEepl^:- s up on Aaita',s lcg vcre tqro coatrary to th&
cxpectations shich rras tlrce- That is ooc shich rns resrovcd &oo drc btoac[us

- (foreiga body) and tqro which ulcrc accidcnully cxr. ctcd, aruing Ac procedurc-

' If tbe Doctor 
',as 

oot compereor to l=nove 6c forcigo Hr FB), he could hevc

refcrcd the patient irutead of cheathg that the EB was e tootL ThcT fclt that the

tooth vrs a "low haoging ftuit ' aftcr *irri"g the iatended forcrgp bod7.

' Thc opcration wrs dooe by a studcot Dr. weoyonyi aad oot by a consultang Dr.

Ondigo.

' Dr. wanyonyi called thc family and lockcd thcm h onc o[ the room ud uiltcd to

them nrdcly when thcy dcmendcd for the third tooth.

' Dr. wanyonyi informcd thcm thet if they cootinued compr^ining aboot tbe tooth, thc

Tbe numbcr of tceth wrapped

Cha.irpcrson/ CEO Q,,^-a O,l\p{by
Pagc 3 ofl0
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That Aoite stayed in the ward from 96 to 20n rvithout any iovestigrtions.

A:ria v.ras ads:.ined in upeodo u,ard rvirh pnc,monie srith the ioiiar sigas/ srmptoms

which shc bad prescntcd wi*r, mea.rir"g FB had oot bcco rcmovcd.

Demaodcd to bc cxplained wl:at the rcpetr Cf Scan chcst revealcd.

During the postrnortcm a sced sinilar to rrrhat the mother had givcn hisory ebout

aod sirullar to the rcport of CT Scan chest was fou.qd L1 the lungs.

on coming 6om thc postmorrem thcy fclt a necd to raise a compraiot aod they w-ere

finkcd to Customcr Carc Officcr c-llgd p.r..r l{utcgi. Dorcen took e short history

of thc illocss ra/ le-.n;ng thet Ania hac 6rst bccn brcugbt to Hospi.al on 9.

Jrauery, ?!21 znd ir nns elreedy in Ma7 2021 cooctuced thet this probebry could be

roothcr EB.

Ttcy roaoTcd to know if 6e rchtivc signcd I conscot for cr Scao chest-r*ith cooErsl

nurses could harm thcir child

I

I

I

a

a

Responsc from Dr. Stcphca

Ondigo Hc saiC ther hc hes been e Cardiotlomcic Surgeon fot Gftecn (15) ycus.

Hc then cxplained the usual proccss of maoaging a forcign body (FB) in the lungs.

Thc 6rst stcp is usually a bronchoscopy but somerimes a trroracotomy nray bc done if
thc forcign body cannot bc rcmoved with the broochoscopc-

Thc family wrs takcn through the managcment of Anite in dcreil.

The latc Anita sras in the ward for some timc in thc ward rvirh complaints of heving

I Dr. Stcphcn Oodigo started by registering his condolcoces o dre farruly

C h airp crson/CEO A..-< oa{pU[rr1 Pegc 4 of 10

Secrctary = at
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5
5

a

inhaled a FB. Sbe was rakeo ro dreaue for bronchoscopy but no forcign body was

visualized. After this the clild remeiaed in dre rvard for trcetmcnt end obsen atioo.

Oo,l!/1/2021 Gasaogrrphlr srudics wcre done ro nrlc out Thorecxosophlgql

FisnrL Thc rcsuls urerc oormd - No 6snrla.

Oo 20 / | /?921 r virtual bionchoscopy was doec (CT Scan chest qdth cootr:rst),

Dr Ondigo informcd thcm that wc doo't usually take nrdttcn but e vcrbal conseot

vhcn doiog CT Scan witb coouest.

On 2./ 1/2021 padent rrras takcn to theatre for bronchoscopy were thc foreign body

could not bc seca/reachcd. Hc dccided to do a T}oracotomy.

Hc pelpatcd r hard obiect rod w-hco hc madc eo incision rehat rres found as ea

iocisor tootL

Aftct rcsrosel of thc forcign body thc lung was inlLtcd, thctc vrs oo h:ng collepse

end hc wes sutcA:at bc bad rernoved thc forcigp body.

Aftcr 6c proccdurc drc paticnt wes maruged in Fadhi.ti 'sard for &rcc &p widr greet

improvctoeoc Thco shc tles dischtgcd

Tbc C:ndiodroracic tcam htct saw the patient nvicc in the dinic eod rlres doing vdl

The patient was latcr edniacd to Upendo wall A repcar CT scan dooc ia thc vrard

sbowcd bi-basal pncumonie.

a

a

I

a

TRE
I.i -:'L'

'ANr\ESTIIES'L\
:..:-. ,. -:- -:;.i -5r.-

::i'ERN;ES:F GNI
.is

Rcsponse ftbm Dr. Emest

Nshom

Dr. Emest Nshom regGtered his condolcnccs also to dre family.

He was the Assistrot Anesthesiologist with Dr. Kimani Mbuguat

Chrirperson/ CEO ok\1o\
Prge 5 of 10
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She promised to bc a good listencr and not to rush into cooclusion.

She said efter taking the history shc informcd the relativcs thnt sbe was to organizc a

mceting with thc f:mily mcmbers, s,xgeots who did thc opcrarion 1ad rtini6{ s61s6

-56 5rn.ged thc late Anita.

The surgeon would c.rpl"i.' to thc family thc issue of the foreigo body.

'tN:
rN 21t'r.s f.l.c /. : r".')::<?-.' - -;;_.-,:- )

Respoose from Dr. David

K- Clu..ba
' Dr. Devid IC Chumba saii thrt as he uras coctinuing udth thc posrrnorr..n glhcc hc

ruadc an ig^isiss oo tbc ight lung, he fouod a herd seed ead the rebtiges rhou-.cd ar

hi'n j6 gtop tJr.c proccdura

' Hc wooCcted why.

t So hc ested for d:c history of vhicb tbcy narreted to hio sosrc rcbqfo,cs roovcd oar

but hc coo,ri'ucd sith thc posmortcm.

' Thc breio end liver had somc rbsccss-like areas &om which hc took sa.oplcs for

hisologicd con6rmetioo.

:MiNL v5fl 2.l06../ /. .REN'IAITI{S.FR
'-'1-;a-;:--:.t.-. r'i.: ; .--1.

Olvi

Remarks

Grandfather

ftom the Hc said 6et Anita had prsscd on.

No form of cfforts would bring hcr to life egaio

Hc addcd that he bclieves rhnt no doctor had an intcorioo to kill bcceusc if aay

clinical persoo would plao this, it would bc a rnettct of a fesr seconds.

Chairpcaoo/CEO Sl^e Att tt"'.a Page ? of 10

Sccretary l:Lr
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A
!

ccording to hirn hc felt thc Hospiurl should apologizc and put mcasulcs into placc

to preveo( any other paticnt ro undcrgo such

I A

27 : REI:tl\Iu{S}ROliaM
.:i -'.:1. :-'r :r'-v. i i:--: -':-.-'

*uog_ € :VI iL1 lFRE,N iU"-D.i\:\Erc}I8-oR D

Remarks from Mr. Amos

Kimebus (F"*iiy fricnd a.od

a acigbbour)

Hc was happy for the eudicoce given to the family.

Hc seid hc undqstznds what the frmily is undergoing bcceusc hc also bad 13i-it-r

issue rcceody.

Hc said that the femily q/a5s's teLing eny legal actioos in this issue; whet thcy o"eaed

vas to Loour the uuth.

Hc askcd MTRH chief Execudve of6ca (cEo) to scc horv d:c Hospiar c.', zssisc

ot do to eis particdat 6E rly.

a

a

Cooclusioo

Hc apgreciatcd the famil7 for their fecdbaclc and assurcd thero that N{TRH is opca

aod taosparcat in cvcry&iog bciog dona As m organizatioq wc wo'lri^g hard. to

improvc out scrviccs and eny shortcoming idcntiEed is used as aa oppornrcicy fot

improvcmclt

Hc ieformcd thc family thac hc has gone througrr thc 6le end found out ther rnuch

was donc to the Late Anita aod a_ll ruas geared torvard thc bcsr outcome.

a

Tee CEO sartei by registcdng his condoleoccs to thc fasrily

Chairperon/CEO
Page 8 of 10
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Actioo: Cocsoba

to coorCilee

I Thc nvo operatioas took somc rimc and nobody ceo trke ell thet time if he/ she

intended to do esil

Hc ioforned tLcsr that he's bccn in MIRI{ for maoy I-'s rod rher Dr. Oa+o ij
our Cardiot}oracic Surgeoo rvho has loog expcricnce virh vcry good professi,oo:l

stendards.

He essurcd tbe fenily that thcre'rvas no profcssion:l negligcacc et aIL

Hc inforr:ed thc ferrily thrt Dr. venyoeyi is a Regiscer aad e snrdeot wo*i:g urder

coosulnots and that he wrotc the dreace notcs uodcr insuuctioos of Dc ooc4p as

hc was rn Assistant Surgcon.

Hc inforncC thca ttet hc wiII loo! iao thc issucs &c7 ..^rd ebqlt Dr Wrgfo= i
rdminisa:tivdy.

Qs r<Liog l'{r. Amor lCgrebur. thc farr0y fricod r'd 1 6;giho.r uhet Liad of

(assistrcc 6mfy wisbcd MTRH to do br &co, hc seid tlc Horpiol to d-ccicc aad

&o 6c G.rnily will dsarss furdrct rnd rsvcrL

Hc thcn adviscd rhc pareos of Anite to be assisted wi*r psychologicel cor:asclling es

sooo as posriblc.

He rsked thc family mcmbcrs to book an rppoinunent any rimq letcr esd be Eec to

sbare more

a

a

a

Cheirpcrson/cEo %,-a oil.ttlo}r
Page 9 of 10
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Thcrc bchg no any other busincss for discussioo, the mccting u,as adjoumed et 4:45 p.m with r

;rl)i i

G

Kirva.

I

MINUTES APPROYED FOR CIRCULATION

CI{AIRPERSON G^}-'e-

s
(o

DR. IUflI.SON K ARUASA" Eg.S

CHIEF EXECUTIYE OFFI CER

qodsslll' o e1(acat.

is ,. t:

D

DATESECRETARY

DR. PHILIP KIRWA

SENIOR DIRECTOR, CLIMCAL SERYI CES

Chairpcrson/
Page 10 of 10
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REPUBLIC OF KENYA

IN THE DISCIPLINARY/ETHICS COMMIITEE/ COUNCIU TRIBUNAL SIfiING AT

KENYA MEDICAL PRACTITIONERS & DENTIST COUNCIL

AT NAIROEI.

STATEMENT BY THE COMPTAINANT

(PARENT' TO THE IATE ANNITA CHEPKORIR).

On 9'h January 2021, Annita Chepkorir complained that she was being chocked by a black.

circular shaped seed. We rushed her to Medlheql where we were referred to Moi Teaching

and Referral Hospital because of bronchoscopy procedure. At MTRH she was taken to

theatre and they did a bronchoscopy which showed there was no evidence of seed in her

airway according to Dr. Oloo broncholcopy report.

On lO'h January 2021. we were discharged. but even before we were cleared. she

developed respiratory distress and we were readmitted.

On l3'h January 2021. they did 6astrografin studies. No abnormality was found

On l9'h January 2021, Annita underwent CT Chest Bronchogram and they found a ring

like FB in the right bronchi. CT Chest Bronchogram.

I

We did show a sample of seed to the doctors and On 22/O1/2O21. before going to the

theatre I (Annita's Mother) showed Dr. Ernest Nshom a sample of the seed (herein after

referred to as FB (Foreign Body) agaln. Annlta underwent thoracotomy and bronchoscopy

(as per the discharge summaries).



On receiving Annita at theatre recovery room. Dr. Ernest Nshom said it was NOT a seed

according to what Annita had said and her mother. but Dr. Ernest said that they found a

tooth. He added that he had also pulled 2 teeth from Annita's mouth 2 upper incisors in

the theatre which deemed loss in chlld's mouth according to his (Dr. Ernest) analysis. 5o

Annita had two fresh teeth gaps after the operation.

He showed me (Annita's Mother) two bandages (blue and white) on Annita's left leg.

saying the blue strapped bandage was carrylng two (2) teeth pulled out from the child's

mouth in the theatre and white bandager carrying one teeth which was extracted from the

right lung i.e. total 3 teeth. I didn't see the real teeth because they had been covered with

a strapped bandage on the left leg. Dr. Wanyonyi at the theatre recovery room asked me

if I had any question but I said no and thanked him.

Later. on removing the bandages we found that each bandage carried one tooth i.e. 2

teeth in total equivalent to the bleedlng gaps in Annita's mouth.

We asked the nurse for the third teeth they had extracted from the lungs because 2 teeth

matched with 2 bleeding gaps in Annita's mouth. lmmediately Dr. Alfred Wanyonyi

arrived took us (Annita's parentr) to a room while the patient remained with her

grandmother. 
,

ln the room Dr. Alfred Wanyonyi told us not to alk for any question instead we should

appreciate what he had done. 'Can't you appreclate what we have done? Stop asking me

for the FB you have wasted my time. my fuel and other patlents ln the theatre. 5o you

thlnk I dld not remove the FB, appreclate that Annlta dld not go to l.C.U. You are the

type of people that removes the money ln bank and goes home without counting, then

2ll',r1r,

54



you rtart complalnlng later. Take care lf there nure, hear you asklng for the FB agaln they

might do romething bad to your chlld'. Dr, Alfred Wanyonyi said.

I inquired of our mistake ln asking but he said,' lt ls not wrong to ask but the protocol of

asking'.

The doctor continued threatening ur that if we continue asking questions that he will even

charge us for the teeth extraction.

And because we felt intimidated and threatened we thanked him and apologized. then we

left the room.

Annita continued coughing but not al much as previourly and every time we asked Dr.

lshmael (Ward Doctor) he said coughlng wa, a process of recovery.

Prof. Otysula one day came to the ward with the students' doctors and we heard him

talking about the extraction of teeth from the lungs showing the students the x-ray slide

which we had taken in the morning that day before he came. He told the doctor ward to

remove the tube from Annita and to continued dressing the wound.

On 28'h Jan 2021, we were discharged.

I

Annita continued having chest congeltlon whlle at home and we continued giving her

medicines. On 4'h February 2021, we took her for checkup according to clinic card.

On 8'h February 2021. she started vomiting. DlB. fever and became weak. We went back

to MTRH and we were admitted again at Upendo PAEDs UUARD and the doctors at the

ward included Dr. Yatich. Dr. Churnba and Dr. Ataro.

They requested for CT Chest scan and after which were given 3 slides.

3 | l',r 1i r'
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As Annita continued with medlcation. we thought it was necessary to inform Dr. Ondiko

and Professor Otysula as did ward round on Fadhill ward (cardiac) that we were admitted

again and that they should check the patient since we felt Dr. Alfred Wanyonyi had cheated

thus intimidated us in order to cover up.

After Dr. Ondiko and Prof, Otysula checked the CT Chest slides and the report and they

said Annita was okay and its only pneumonla and post thoracotomy.

On l5'h February 2021we were discharged with medication but still at home Annita was

not that well. she had fever and was coughlng.

On 5'h March 2021 we took her to Mediheal because of fever (out-patient).

On 6'h April 2021 we took her again to Mediheal because she had fever(out-patient).

On l6'h April 2021 we went back to MTRH since the child was coughing. vomiting and

had fever and they gave her medicines(out-patient).

Qn 22d April 2021 we brought her back to MTRH for checkup and still we were given

medicine after being served in the outpatient section.

On lo'h May 2O2l Annita when playing. she coughed for long and fainted. we rushed her

to MTRH. She was pronounced death,

On l3'h May 2021 an autopsy was done by Dr.David Chumba and they found a seed in

the right bronchi as it was stated in flrst CT Chest report i.e. right bronchi. The right lung

had been badly damaged.

4lt'.rqo
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lmmediately. after the postmortem the uncle and aunt went to MTRH deputy CEO's office

to report on the negligence but it was rhocking to be accused of negligence by the hospital

customer care personnel Doreen mutegi.

I (Annita's Mother) went back again to launch a complaint and finally we were given a

meeting date as a family with MTRH CEO. Deputy CEO and some doctors. The meeting

was psychologically frustrating. After much inslsting, Annlta's file was brought, but it

refused us to check. The doctor wa, tummoned after we continuously demand for his

presence in the meeting. We requested that we be give the patient's file and we be allowed

to read the same but our requests fell on deaf ears.

The said meeting took 7 hours without a break wearing us out. Dr. Alfred Wanyonyi

admitted to have intimidated us on 22d January 2021 while Dr.Steven Ondiko and Dr.

Ernest Nshom admitted to have pulled out the 2 teeth during the operation.

They said one of the tooth they had pulled from Annita's mouth went to the right bronchi

passed by the seed and went down lo the lunJ. Thul TWO FB, they neither informed us

about this accident nor stated on the dircharge ,ummary. This statement totally contradicts

the statement he made after the operation (as mentioned in Pagel). Which shows that they

clearly knew that they did not remove the FB.

We thus note that the doctors and horpital that were handling the Late Annita Chepkorir's

case were negligent and the patient's death was therefore preventable

5lt',r1i o
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l. Failing to not the presence of a seed ln the patient'l airway

2. Failing to conduct a proper bronchoscopy procedure

Failing to properly interpret the resultr of the bronchoscopy

Misdiagnosis of the patient's conditlon

Leaving a foreign object in the patient's airway/lungs

Conducting the wrong procedure when the patient wa, in theater

Extracting the patient's teeth when the same were not due for extraction.

Misinforming that the patient had swallowed a tooth when such was not the case.

Misdiagnosing the patient with pneumonia when she was brought back for a further

check

ll. Failing to revealthe truth to the patientls parents

By the death of my daughter, I have ruffered loss. pain and damages knowing well that

my daughter was a loving girl. cheerful and full of llfe. Her life was indeed cut short by the

sheer negligence of the doctors. Desplte their actions, the doctors refused to own up to

their mistakes and instead turned their anger and rudeness towards me the parent.

I thus seek that the council do consider this case and indeed find justice for the late Annita.

Signed.. -.

Mercy Jepchirchir

3

4

5

6

7

8

9

10. Failing to exercise proper skill and care required of the doctor.

6 | I',r 11 r,
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An ll() tOOl r20ll C.rllfl.d holpltrl

/\TOI'I'}:ACII ING AN I) RETERRAL IIOSI'ITAL

FAl{l:wt:l.t, H()r\tE

llFl: AU'l'Ol'SY ItEPOR'f OF DECIiASEI)

ANITA.'I'I'K()IIIIIKANDIE . SYEAIIS

My l'ull tratttc is Dr. David K. Clrunrba. Iant legally qualilied palhologisl, rcgistcred by the
Kcrrya Mcdical l)ractitioncrs arrd Dcntist l]oard and currcntly working as a Senior Lccturcr
I)cl)artnlunt ol' llurnan I'}athology arrd Iiorcrrsic Medicine Dcpartrnent and Collcgc of l.lcalth
Scicnccs-Moi U n ivers ity.

M)' physical addrcss is:

l)cparlrrrcnt ol'llistopathology and Foruuic Mctlicin[, Moi University, P.0. Box 4606
l:ldorct- Kcnya.

T clcplrorrc: tlclrurnba(a)yahoo.cotn

Ccll l)honc 0722-247909
lvl1' Quali tication arc:

Mllclll] ( (JoN 199.1)

MMI:d (Hunran l'athologl, lloN 2006)
l)iploma l'orcnsic Patlrolrrgy (Durban SA)

()tt I 3.05.1()l I ilt M'f Rl{ Farewell, I pcrlirrnrcd an autopsy on thc body ol'Anita Jepkorir Kandic
accordirrg to thc requcst ol tlrc relative

l.lsaac Kandic - Fathcr

2. Lucas Kiprop- (Jnclc

t)I.ct,]Asl..t) B,^\ CK(;IT0TINI)
History ol'lall arrd bccornc wcak

LJsual rcsirJcnce: Arurcx

Occupatirrn: clrild.

Datc ol' Dcatlr: 10.05.202 I

Placc ol'Dcalh: M'l'lt l'l

[)lacc ot'l)ost Morlcnr: M'l'Rl I F'arewcll I lornc

Dalc ol Autopsy I 3.05.202 I

[)cathccnilicatc Nunrhcr: 1729]58

l.t\ I uttNAl, t,: Ai\ilNA1'tON
I'hc hodl is that ol' young girl rttcasuring 80crn. MiltJ lrcripheral cyonosis. No extcrnal iniurirs
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l,osl' i\totu'uN l CIIAN GES
Post mortcm changes are not promincnt, rigor tnortis was poorly establishetl in all skclctal
tttusclcs. 'l'hc hody fccls cold due kl rcliigcrution. Signs ofnredical intcrvention noted.

I lcud lnrl Ncck
NorrrrlI

Chcsl
Nornral

A bdo nre n:
Iixtcnrlrl gcnitalia;

lJppcr and lowcr lirnbs

Ccnlral Ncn,ous Sl,stcnt:

I N'l-l,lRNA t, !:xA t\il NATt()N
cardiovascular: 'l hc pcricardial sac containctl of yclrowish transluccnt lluid

l lcarl is: Norrnal

l{cspiratory Systcml I

. Itight lung has rnultiple abrasions

' Thc hyoid and thyroid canilage rrc intuct. [<xld parliclcs up to tcrrlilul bronchi. l;cw
particle seed block in colon in thc riglrt bronchi.

(Jcnitourinrry
o Tlrc kidncy,s rvere cnlargcd. 'l'heir 

capsulcs could nol easily bc stripped
rncdulla r+'crc rcddish in colour and clrr ico-rrcdullary dcrinition is sccn
nrcasurcd 6 by 5.5 crrr arrd right 6 by 5cnr.

The cortcx and

l.cli kidncy

I lcnropoctic Syslcnr:
. 'l'he spleen was mild cnlarged. 1'hc splccn tissues is sot dark rcd in colour

nodcs arc rrot enlarged. soll splccn rvitlr l'eaturcs of scpticcrnia

lintlrrcrinc (ilnnds:
o 'I'hc udrcnals and the thyroid are grossly unrclnsrkablc.

The lynrph

Asphl,xia tluc to aspiratcd.lood- lbrcign objcct ilr right bronchi rvith rnultiplc
ahsccsscs

a Surrr y takcrl ort on oI lung, liver and splccn

a
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I)igcstivc Sy'slcnr:

' l'hr: grtll bladdcr was thin-wslled and distenrlcrt hy bile. Thc pancrcas was grey in coiour,
congcstcd antl cdcrnatous. Nornral

Cenlrul Ncrvous Systcnr: Io Brain slrorvs cnlargcrncnt witlr f'caturcs introsrBnial prcssurc.

coNct,trstoN

t



,16 ts(l 9001 ,l0l t ll..tn .t lr0rp,l.l

MOI TEACHING AND REFERRAL HOSPITAL
tnr.rll drn$lorontldt.ar,le
toLplx,rxr: O5J lot ta, I I ) l.l
frx: l15J 1116l/{9

tTAflOI ROAO

1,.o. Box f
rLt)oRt I, xtNYA

( )ur ltcl:
t)A'l li: l/19/7021 9:27:04 Alll
I'}n'l IEl\l'l'NAtv!l.i' ANl l'A C:l lliPliU!!.llt
I).().1|: l/lil()16
llOSl'l l',^1. N().: ltX)2542
( t.tNtc/wAIil):
lNVliS I l(ir|l l()N: ("1'Cl lllS'l' llll()N(:llOCRn lvl

lNl)l('A-r'toN:

CHEST FINDINGS

A hyperdense ring like forergn body ls noted in the proximal riglrt main
bronchi/lt nreasures 0.76crn x 0.64cnr around 0.46cm from the carinal
bif urcatiorr.
Both tung fietds are clear.
There are no putmonary nodutes seen.
There is no pleuraI effusion.
Normal pteura, no thickening.
The heart and thr-, great mediastirral vessc'ls are nonnat.
Tlrere is no hitar irienopathy.
ilo nrcdr.:stirrai ;roerrol:athy.
-l-hc vertebraI bones and otlrer borry structures are norfltal.
NorDraI subcutaneous tissues

IMPRESSION

1. Riqht ring tike foreign body in the proxirnaI right main bronchi
2. l-ung fields arr. norrnal

D ARUS F.K
CONSULTANT RADIOLOGIST

All corespondcnce should bo addrossed to tho Chiel Exeative Ollicer

Vt:;il ou Wcbsilo www,m0h,oo.ke
IO t]E IHE LEADING MULI I.S[-ECii,Li / I-IO3I iTA! TCN HFAI.IHCAPE, TRAINING AI{D RESEARCH IN

AFR;CA

All cofierpoll(rt'nce 5lxx,l., be.ddrc!rrd lo tlr€ Chl(|l IrcculNc Otlrce,

Vilrl our Web!rt( www..ntrh 8o,lr
'I O llr T I lr Ll ADIIG M tjl.Tl.SptC rA[ rY HOsP IIAL toll HtALTllCARt , IITAINTNG All D R€St AIICH lN Af RICA
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MOI TEACHING AND REFERRAL HOSPITAL

An l50 9(Ul :2015 Cerulted lloiprtrt

Email: ceooqtrh.qo.k@
Tclephonc: OSI ZO3l17 1171,
F.x: 053 206 t 7.49

Nandi Road

P.O. Box l
ELDORET, KENYA

Our Ref: tLD/MTRH/CLlN.4/42IVOL.lll/2016 DATE: 11th February, 2021

IMPRESSIONS

1. Bibasat lrneuntonia

ANITA CHEPKORIR

2015

1002842.

UPENDO

CT SCAN CHE';T

Nornrat, symmctrica[ [urrg volurrres seen.

Bibasat, itt-defined reticuto.rlodutar lung infittrates are seen; Predominantty
within right lower [obe subpteural areas and scattered peripheratty on the
tef t.
Note interstitiaI thickening.
Right posterior IateraI pleural based focal consotidation seen.
Associated right pleural thickening, No effusion.
No chest watI overt defect or surgicat emphysema.
Midtine structures are unrernarkable.

7 PleuraI t hickeni ng ?post- surgic.rl ?inf tan\nta tory process.

[t hl) ,i-
DR. OUMA V.

All correspondence should be addressed to lhe Chibl Exocutive Officer

V r sit ou r Wabsite ; www. ntlrh.qo.ke
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OPERATED PART AND THE TUBE
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THE TOOTH GAPS ON MOUTH
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THE FB AFTER THE POST MORTEM ( THE SEED)
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WHITE AND BLUE BANDAGES ON THE LEFT LEG
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REPUOLIC OT KE}IYA

MEMOIIA}IDUA{ OF UNDERSTA}IDIIIG

THIS MEMORANOUM oF UNDERSTANDING ENTERED lNTo TtllS 22)o DAy oF ocToBER, 2021 betvreen

MERCY JEPClllRClllR KIPRONO lD No. 22J8,l620 of P,O. 0ox 97.66.30100 ELOORET (heretnafter

referred to a3 the I't party) on one part and D&STEPIIEN OllDlG() holder of lDlilO.1123661O aN ot

P.O box 4016'10100 ELDORET AND (lrcrclnafter rcferrecl to as the 2d Partyl of the second part,

b) The 2d Party ls a RESPONDENT ln DC CASE NO,43 OF 2021 belore THE IIEOICAL

PRACTTTTONERS AND DENTISTS COUNCTL(MptlDB).

1. THAT the 1tt party has today on 2lro &y of OCTOBER, 7OZ1 , agrd to wlthdraw all thc

charger agalnrt the 2"d partles ar fltcd ln DC CASE No,43 oF zozl,,r,lERcy J KlpRoNo ox

BEHALF OF ANN]TA JEPKORIR (OECEASED) AGAINST DR.ERNEsT NsHOI,{,DR.ALFREO

WANYONYI,PROF BARASA OTSYUII, DR STEPHEN ONDIGO &IAOII TEICHTNG eRETERRAL

HosPlrAL before THE LtEDlcAL PRAcrrrtoNERs AND DEt{Ttsrs couNclL(Mp&DB).

2. That the partles hereln have been undergolng, mediatlon and l't party stat6 that she ls

satisfied with her decision to wltMraw the sald charges against the respondents and wllt not

revlsit and or revler,rr the charges !g6ln whatsoever.

4. The Partles have entered lnto thls lnemcandum of undentanding at their own wllt and conflrm

havlng capaclty to so enter lnto the agreement.

5. The parties undertake to be bound by thc terms of thir memorandum of understanding.

6. That the partles have mutually agreed to have thls agreement adoptd by the ,I{EDICAL

PRACTITIONERS AND DENTISTS COUNCIL ( ,I{P&DP) lf lt may deem ftt to do so.

lN WITNESS WHEREOF both partic have here ret thelr resp€dlve hands and slgnature the day and

year hereln above mentioned. I

I
75

WHEREAS:.

a) The l'r Party ls the COr\{PIJ\INANT ln 0C CASE NO,43 OF 2021 betore THE f EDtCfL

PRACTTTIONERS AND DENIISTS COUNCIL(l,rP&DB)

NOW THEsE PRESENTS WITNESSETH AS FOLLOWS:.

3. That the 1'r party conflrms that she has not been put under any duress, coerced, atlured and or

forced ln any manner to wlthdraw the rald charge but has done so witllngty follourlng a

successful mediatlon process. I



\e
\

SIGNED bv the sald COAIPLAINANI

IttRcY JEtCt ilRCr ilR KtTROHO

lD No. 2218t610

ln the Prcscrrce ol

SIGNED bv the sald -RESPONDENT:. 
J

DR.STEPI{EN OND|@ )

tD/NO. -----..---

ln the Presence of

WITNESS

.ISAAK I(ANDIE

|D,22432013

BONMEHTURE BARAZA

I f't

)

)

)

)

l
l

)

)

)

)

I

)

I

DRAWH & FILEO 8Y

AAANYONI ORINA & COMPANY ADVOCATES,

BARNGETUNY P]-AZA zNo FL, Rtl7

P O BOX 4500.30100

Emal l- manyonlorlnaadvocatcOyahoo.com

Phone l{o. 0723-441-804

ELOORET.
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\Vc lr{r ISACK CI lll(CIllll, n ND }vll(S (;llll(Cllll( MIil(CY, ns llrc parcnl.s of our lalc

tlntrglrtcr r\NllA JllPKOlill{, r\rc rvrilirrg tlrls lctlcr irr llnlrr lo rnisc nrr<l forword our conrplain

lo )'otlt ollicc'. 'l'his is tltrc lo tlrc rrrcrlicnl opcrnliurrs rrrtrl ncgligclrcc lhot wa.s dorrc by yorrr

doclots (l). l)r. Otttliko, (2) l'rof Oll'suln (J) l)r Wnrryorryi, Your officc is vcry much awarc lhat
ot tltc cttrl it rc-srtltctl lo llrc rlcntlr of our luvcly clnuglrtcr. Tlrrouglr our knowlctlgc, obscrvalions
ottd cvctt tlrc pntlrology rcsulls it clcarly irrdicntcrJ llrnt tlrcrc wns profcssiolrul failurcsand
ntcdic:rl tunlpraclicc nrrd llrc rJoctors iuvolved slroukl'bc hcld rcsponsiblc for thc loss. Wc as a

laruill' arrtl llrc pnrcttls of our lntc dauglrtcr Anito Jcpk<lrir lrovc lhe following dcmantls 'Lrr/A.
(l) 1'hc resporrsible I)crson slrould oclnrit tlro lre.ss in rwitin&3 6o o'{ hr.- "t
(2) 1'o rcgistcr a rvord of sonorv anrl apology irr rvhichcvcr fonn. ,. *" ,i-.;}}t'q: 

{***
(3.) Shoultl bc rcady to ncgotiatc and lo ntcct all thc nrcdicol and funcral 

"*0.,,r", 
,tru)rr.r&Ja

irlcurrcd rluc to thc itrcidcnt,.tltc loss of clriLJ's cxpcqrations. Thc pain of suffcrineof thek
tlregcneraldanrnges. 1.p t. 95q 6".t."o,t tJf;ralt- &'ft"- "LAd.r:&$A,U wC l* btr- .;{J.. .9\'*.L.1 ,
we arc thcrcforc giving 1'our office a duration of 7 (sevcn) <Jays slarting from thls Aadro

rcspond to lhis n:atter. Failurc lo do so rvc shall proceed to scck lcgal advicc and reclress i

idr and
h.^.X aa
fo {- a1

,.&;*-*q

Thank you

\,
St*'

Yorrls. iVlcrcy Chirclrir.

And Isack Chlrclrir.

07 2032229 6 / 07 20 49 620 5
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MOI TE,ACHING AND RT,FI]RRAL HOSPI-IAL
Tclcplronc: (+25{)-0532033 47 1 / 2/ 3 / 4
Frx:0532061749

Emril: cco@r'r trh go.kc,/ccosoffi ccfdrrrrr h.go.kg

NANDI RO^D
P.O. BOX 3-l0r@
ELDORET,KENYA

Itef: ELD/MTIUI/ADMIN/t/1slvOL.l tt /z}tg 22il Junc,202l

D ear tr^o,r-o[ &1 
,

D

ANrTA JEPr(O Rr R (pECEASEp)

This is in refcrcrtcc to your lcttcr datcd l7t Junc, 2021

Moi Tcaching and I(cferral Flospital O{1'ltlJ) is tlrc lcacling Multi-Spccialry Rcfcrtal Hospital in
t,hc rcgion witlt n covcmgc spanning tlrc rvcrtcrn lralf of I(cnya, cas(crh Uganda, South Sudan

iruor)gst othcJ arcns. tt{TRII is conrrnittcd to qurlit}, hcnlthcarc providcd in an opcn, u^nsp^rcr)t
and nccountablc rrranncr as dictatcd lry its Core Vrlucq

In tJrc coutsc of providing this scwicc, MTIII I hrd r privilcge ottcnding to thc latc r\rriu Jcpkorir.
Fol.lorving passing on of thc prticnt, your frrrrily coutrctcd rud mct a fcrv officcrs of MTRFI, furatly

lcading to r rnccting bcnvccn MTltt{ Mrrregenrcnl, thc frrnily arrd rncdical carcgivcrs.

A day-long tnccting rvas held bctrvcen yoursclvcr and MTIU{ Managcment on 25'r' May 2021. Your
fatnily nrcurbcrs rvlro rvcrc ptcsent rvcre Isirac l(pchilchir, N(crcy Kiprono, Stanlcy Moiy, Julia
Moiy, Lukas lCprop, I)tisciilr IGndic, llcntricc Sawc. A.rnos l(irncbus. Orr drc MTRH side rvcre

Dr. Wilson I(. Aruasa, EBS (ClJcf Exccutivc Of6ccr (CEO), Clrdring thc afternoon scssion), Dr.
Philip I(nva (Scrrior Director, Clinical Scrviccs GDCS), clrairing tlrc morning scssiorr), Dr.
Stcphcn Ondigo, Dr. David Chunrbn, Dr. Alfrcd Wanyonyi, Dr. Etncst Nslrom, Dorccn Muregi,
nnd Consolata Rop.

During thc mccting, you, tc,uu lvas Llkcn tbrough Anite's trcatmcnt steps as follorvs;
. That prticnt Anite rvas rdmitted oo 9d Jrnuery, 2021 with e his rory of h.eving inhaled a

foreigrr body (FD) e few &ys earlct with rrsociatcd history of cough aud shorrncss of
' brenth.

$tv"^

(@

(

1

Mr Isack Chirchir/Mcrcy Chir.chir
P.O. Dox 347 - 30100
ELDORET

gor
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"llrrt tlrc paticirt rvas tel<crt to llrcattc ott l0'r Jrnuary, 2021 tor bronch<rsc<.,py wlrerc no

fotcign botly rr,As llot vistraliz.c<l brrt r lrrgc tnrrcur plug lval rvashed out.

Orr l3'rJanrrarl,202l e gesttoglnl)hill tcsl.wrr donc tluc occasionel sltottncss of brcath to

rulc out tl echca -ocsophagcal lirtuln, No ntrlrotrna[ty rvas fountl.

Orr l8'h Jantrar1,,202l a virtual btonch()rcoPf 0y Cf rcan) rvas ordetcd ancl donc ttrc ncxt

clay. 'flris confirnrcd e l)rcsctlcc oI r fotcign botly in tlrc right btolrchtrs.

Ort 22nd Janrrary, 2021 thc ;:eticrtt trhctr to tlrcitte wctc e btortclroscopy rvas donc in rn
ettclrrl)t to vicrv autl rcnrovc tlrc forcign body.'l'lril wrt llot rucccssful rs thc (orcign lrody

.u., 1ni vistralizcd lrcucc conr.ctlcd to r lhoracotonry for clircct tcmoval of FD.

Drrring rlrc lhoracotorny, a forcig,rr body war pelpatcd on thc right lung and rcrnoved by

sharp disscctiorr. 'l'hir rvas fotrrtd to bc rll ihcitor tooth, 11rc lung was then infletcd and

fourrd to fully cxpand.

Pott-opcretivcly, thc prtient hnd urrcvcrttful recovcry rnd wcnt horne on thc 27il Jenuary,
2021.

Thc 1:aticut rvas rcvicrvcd in thc crrdiotlrorncic or,rtpaticnt clinic and found to Lrc in good

lrcnltlr and lrcncc disclrargcd frotrr foUorv'up.

11rc 1>aticnt rvas adurittcd to thc prcdiruic ward on 8'h lrcbrtm ry, 2021 rvith fcaturcs o[
pneurnonia rvcrc a Cf scrn donc rlrorvcd lri-besal prrcrurronia and 1>lcural thickcning post

thoracotorny. Tlrc paricnt rccovcrcd rftcr ucalrncnt rvirh antibiotics. Was dischrrgcd homc

orr l5'h l.'cbruary,202l .

FoUorvirrg r\nita's passing orr 10'h May,202l r post lrtortcrn rvas donc rvlrerc thc findings
rvcrc pcliplrcral cyenosis, food prrticler in thc trachee, fcaturcs of irrcrcascd intracranial
pre3surc in the brai:r, [urg hed urultiplc rbrcesser rvitlr a forcigrr body in thc right bronchus.

Frotn thc rbove paUcnt lrranaflerDelrt, wc llret and cxcecdcd tlrc SUndard of Carc requircd cach

tirnc. Drrr'ing tlrc mccting on 25'r'lr{ay, 2021 MTI(l{ Managcrnent, rncdical tearn rvlro rnanagcd thc

prtient aud otlrcr eurployccr l)rescnt condolcd rvith yotr. One strff, rvho you had accuscd of rrsing

unfiicndly larrguagc unrcscrvcdly apologrcd for eny lrurt this rnight have causcd to thc frmrJy.

l{cncc yotrr asscruorr drrt lr{Tlt}l tlid rrot condolc rvith yout farnily is ullt uc.

r\t tlrc crrd of tlre mcctirrg, it rvas succirrctly rtatcd b/your r c1>rcse n tr livcs (cpkorir's Grandfathcr)
tlrat no doctor hed an intcntiorr to kill Anite rrrd if thcy dit'l it rvould havc trccrr a tnAttcr of sccondr
and that tlrc fanrily only rvarrtcd to knorv thc Uutlr of thc urattcr and gct its closrrrc according\,.
On drc part of lt{TItH, rvc lrarl givcn r truc rcflcction of tlrc paticnt's tnanagcrncnt lnd
dct:ronstmtcd tlrat thcrc vas Do ill i.rrtcrrt on our Prtt. Alro reorcnrber thAt it \vas rnore thao four
rnorrtlrs frotn t.lrc tinrc Anite es1:tratcd drc fotcign body on 9d January, 2021 ro hcr dcath on 10"'

May,202l. Thc M'I'ltll doctors end carc fretcrrtity hrd donc thcir bcst all along (o cnsurc Anite
tccovercd [rorn hcr nrcd.ical problcru.

During conclusiorr of thc nrccting. it rvrr rgrccd rlrrt M'fltl-l rvould support Arita's parcnts wirh
psyclrological cor.rnsclling end rny otlrcr rrrirtrocc rvhich thcy may rcquire during tlris tirnc. Thc
farnily rvas frcc to book an appoirrtrncrrt rnytinre rvith thc Chicf Erccutive Officer (CEO) for any

furthcr discussions.

MTRH reachcd you on 2'd Jun c,2021 tor tlrc pryclrologicnl counscling support as agrced but you
indicatcd that you \vcrc rlot intcrcstcd in drc scrsions rnd nccdcd (o scc thc CIiO. We schcdulcd
nnothcr rncctirrg for Fridry 4'h Junc, 2021 but cffottr to rcach you for thc sanrc rvcrc futilc as you
htcr indiceted tlrat rhc notjcc rvas short. Furthcr, rnothcr nrccurrg rvas planncd for !0?cdncsday 23'd

Junc, 2021 but bcfolc rhcn, we rcccived tlr: dernnnd letrcr drred l7nJune,202l.

B 1
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It ts thcrc[orc rrttcrly strtptisirtg to tcccive your tlcrrrautl lcttcr irnputjng ill rrrotive orr thc palt of
\fTl(H ertd. its cnrl>loyces. -I'his lrns lcft in rloubt your sinccrity duting ril our
cngrgcurcnts/nrcctiugs rvith yourselves.

l(indly undcrstartd that thc said discuscioru rvcrc hcld rvitlrotrt lrtc,iudicc and do not in 
^nt/ 

w^y
iruply \{TRH acccl)tancc of nny linbilitl, or nrlrrrirsiorr of trrcdical ncgligcncc irr rnanagcrnent of
Latc Anitr Jcpkotir.

Your s I

u0l I r^cl llN0 ANI)
t0silIAllr[[

(,r

IAL I

t-!, D

t:

(: l:
/.lrr'l

2 2 JUN ?021

qe,^.^a a{oa\a.ut
Dl(. wtLSoN K. ARUASA,.EZS
CI II EI: EXECUTIVE OIIFICETI

$10N.,...,.'.

1,. (). llor t.trt)ltET

All correspondenca should be addrossod lo lho Chiel Executive Ollicer
Visit our Websilo: www.,nhlr.qo.ke

TO BE THE LEAOING I,4ULTI.SPECIALTY HOSPIIAL FOR HEALTI.ICARE, TRAINING AND RESEARCH IN AFRICA

I
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Ptr'OI| ? ,rtl,rtl'O 5108a

e

DC CASE 43 OF 2@21 . Add label t-l

mercy jepchirchir t't lzatzo2'r
er

lo cEo .,

E

a

a

Hello,the above matler to go on.

faithfully. Mercy J kiprono.

Yours

o
i

L

@

m ercy jepchirch irt t l zt r zozt

Forvrarded message From:
mercy jepchirchir .chrrimercyB0@gmail

h Reply <fi Reply all r, Forward

)?-

ll

C)



!PrE0tr ?,rl ,rll'C1; 4:40

e g

DC case 43 2021, Add label

mercy jepchirch irr t r t n ozt
(-)

to e.rtturiithi v

I did not receive all the MTRH response letters from
your office,Your office sent some,

(-1 Reply (fi Reply all d Forward

a
a

t,

I

a

I

L_1
I

a

f
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,PEEI| ? t ,tl,G'4:45a

e E

DC case 43 of 2021 Add label

mercy jepchlrchlr r r,,r z/202i

to loclitI v
(-l

Hello.l am stillwaiting for MOtTFACHtNG AND

REFERRAL HOSPITAL responses from your offrce.
Regards Mercy Kiprono.

h Reply <h Repty all n Forward

a

)i

I

l

I t

t

lr

l

i

I
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KIPKOSGEI &CT
ADVOC/

?
Dcar Sir/lr{adam

RE: DCCASENO.43OF2O2I

lVe refer to the above matter,

Our dient Otenq' Jepchirchir) is the cornplalnant in the above case suing on behalf of her

daughter(dcreased) and has instructed us to address you as follows;

That you are a legal endfy /body esLablirhcd under Section 3 of ttre Medical hactitioners aruC

DentisB Act, and your roles, duties and functioru are well stabd therein

Ttut our client in search of justice for her daughhcr lodged a Medical Negligence comphint

on her behalf in luly, 2021., tacB of the casc are well within your records.

That contrary !o Article 50 of the Corutltution of Kenya, 2010 on fair hearing and exchange of

docusrnts before blbJ, you have vtithout any jwtifiable reason dcrlned to supply our dient

witlr all the rc'sponses /detenxt frorn the Medical practitioners/defmdanb in the case, this

despiE an carlier formal :rsourance that tho raid dcuments would be supplied to her within

Fourteen(l4) daye alter registration. Purthcr, fou have not only failed to sct the matter for

hearing since July, 2021 but also you have declined to give any updates pertaining status of

the case and/or the reasoru for the delay.

That our dimt out of fnrsbatlon and ln desperation haa gone out of her way and made

several requerts for the said resporuer and also to be informrd of the status of the case but

her rcqucrsts have all gone uruespontletl lq eafe for the sAndby auto generated resporleqr

acknowledging receipt. (Attached are sample enulls dat€d llll/2021ar.d12/11/2021.)

o,

BB

AovocATE: 

-

KIPKoSGEI AUEL.
LLB (HoNs) hlor. OrP tn L^w (l(SU
CELL: 0724O9o229.
kilkts rs'iarl v txrt u*stltnn i [,conr

OUR REF: GEN BB/2O22 YOUr.

TO:

THE KENYA MEDICAL PRACTITIONERS
AND DENTISTS COUNCIL.
P.O BOX4483900tOO,
NAIROBI.



That rve &ne olvone tlmt ott l8llll202l, you nrla;uoted or.rr climt and her lntmtionr
regorrlirr6 withdrnrvnl of tlrc cnac nrul wort alreod lo latue lrer wlth a ftven(Q day notlce to

cotrfintr or rt'sclttrl wlttrdrnwnl. ItirrL tlre txrllcr war lur ahort conslderlng our cllent ls a lay-

lrrsotr rvlro rnrely clrecks c-ttnlb. tirorrdly tlre ramc wor lnactc on unfounde<l lacls and

infonrrnliorr rvlriclr ditl rrol rcfltrl our cllqnl's lnlcnlkrns tlrue lll m<ltlvatcd.

Ncvertlrclcss, our clicut ntorugetl to rttprnd lo tlre above aald notlce on wlthtlnwal wlthln
tlte St'vetr day tinrellne given and conllrmed Ural Ure case should not be withdrawn and ll
should procced.(attacherl is an c'nrall latal24/II/ZMl)

That sitrcc our clictrt 1;lvc tlrc go drcad for tlrc caac to continue, you have never set the

matttr or hcaring or for pru trial prcporotloru ond you no longer respond lo any ol trat

emails rvhlch oru brslcolly rcnr.lndcru, rqurttr and or quectloru rcgardlng her casc,

\Ve now demand fronr you, lnformrUon on ths .t.tu, of the cace DC CASE 43/2fi21, and

spcrclficalll', rvhether the sarne war wltlrdnwn dcpltc our cllcnt rcxlndtng withdrawil? il
Yes, the reasons for the same. lf not withdrawn, why has there nevet brren any

comnrunicatiorr to our client on the stahrc and progfess of her case? g

You are a body entrusted with hearing complaints from citizeru and the manner this case has

becn handled ir contrary to that tnut, duty and obllgadone the public has bestor+,d yol.l-Er

lnlormed that your acB have caused our cllmt paln ruffering and emotional anguistu

You have brcached our client's Constitutional Ri6ht to fair hearing under Artide 50 of COK
Right to fair administrative Action trnder Article 47 of COK and Fair Administrative Act and

Right to inforrration under Artide 35 of COK

TAKE NOTICE that wc dcmand from you, which wc hcrcby do that you givc u, r prompt

reeporlr€ to all the lrsues ralscd abovc wlthln the NEXT SEVEN (7l DAY9 from the datc

hereof failure of which we shall irutitutc lcgal proceedingp including fudicial Review action

agairut you at your own risk as to corlt and o0yr consequenccrs Ora t will arise therelrorru

Yours Paith.fully,

IES

KIPKO'GIIA.

c9

CUENT

C.E.O WPDC
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e Post

Mercy Kiprono @MercyKiprono80 .01Oct22 
:

#RotlnMTRH,get #JusticeForAnnita and be the

voice to other victims.After a long struggle to get

help & justice from @MTRHofficiaL &

@KmpdcOfficiaL I opted for Twitter and Eunice

acted, thus gave me Mention and Hearing dates.

20th Augusl2022 & 12tl'October 2022 respectively.

Qz tl.g 9rg rl,t R 4

Mercy Kiprono @MercyKiprono8@, 01 Oct22

DO WE HAVE TO TWEET TO BE HEARD?

WHY IS JUSTICE BEING COMPROMISED IN EVERY

STEP?

HOW SURE AM I THAT I'LL GET JUSTICE WITH ALL

THESE ROT?

ll Rotl rr MTRH #J u sticeForAnnita

w

,ffi

Qt tf,.g 9zt rl,t R4
Fi Mercy Kiprono @MercyKiprono80 '01Ocl22 :

9 OrlX"to,'.rko @osan',r-ot",o @Kirnuzi- @onorpik

@Derr n i sOka ri @Lyn nNgu giSlrow @bo n ifa ce mwa ngi

@tVlOH_Kenya

tl.q I rg rl,t F4
Yells @YeLLs_O ,04 Ocl22

Replying to @MercyKipronoBO @DCl_Kenya and 4

otlrers

QreI

A tl. I rl,r F4

Post Vour replv
91 o

Risathi bodyguard OOI @BONFA... .07 Nov 22 .

Replying to @MercyKipr0no80 @DCl_Kenya and 4

otlrers

@_CrazyNairobian hii story isukume
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Qr tlo 9re F4

92

Mercy Kiprono @MercyKipronoSO . 01 Oct 22

Autopsy was finally done,the results showed that
the seed was NEVER REMOVED,which they got rid of
during the autopsy.We tried reaching out to MTRH

administration,held meeting but all were in vain.

#Rotl n TMTRH #J usticeForAnnitalepkorir

9
Mercy Kiprono @MercyKipronoS@ .01 Oct 22

Launching the complain with the @KmpdcOff iciaL,

they behaved like the respondent. EUNICE MURITHI,

DANIEL YUMBYA & HILDA KARANGA took me

rounds.Eunice wanted us to resolve the issue

traditionally but I never accepted that because, i

wanted the Law to take its course and expose the

Qt tf.ro q,zt rl,l F 4

Post your reply



t
e Post

lne uoclors wno nanoeo my oaugnter Io rne

stu dents witho ut su pervi s io n a re: Prof.Otysu I a

Bar aza, D r.O n d i go, D r.Ol o o, D r. K i m a n i, D r.Ou m a. O n

enquiry why allthese happened, Wanyonyi

intimidated us. #RotlnMTRH

#J u sticeForAn n itaJepko ri r

9r tfg 9tt F4
Mercy Kiprono @MercyKiprono8@ . 01 Oct 22

We took Annita back & forth to the hospital for
nearly 5months without any

improvement.Eventually, my daughter passed

awayJhe hospital NEVER wanted herto be admitted
in their mortuary or autopsy done. #RotlrrIVTRH

#J ur sticeFo rA r-r nitaJepko ri r

{t
ANITA JEPKOT

SU r{RtsE lti201

q
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Qr tf.rz I ro rl,t F4

I Mercy Kiprono @MercyKipronoSo . 01 Oct 22

Nshom told me that they found 1 tooth in the

bronchi and that the foreign body was not the seed

& the 2 upper teeth were loose hence they assisted

in removing.l was handed back my daughter with

2teeth bandaged on her leg #RotlrrtVlTRH

#J u sti ceFo rAn n itaJepkori r

Q r tl.z I rg rl,t

Post your reply
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q
e Post

Mercy Kiprono @MercyKipronoS0 . 01 Oct 22

Replyi ng to @[VlercyKi prono8O

She was attended by two 2nd year COSECSA

students who were claiming to be

consu ltants(Alfred Wa nyonyi & Ernest

Nshom-Cameroonia n)They did m u ltiple operations

and failed to remove the seed but instead removed 2

incisor teeth from the upper jaw #RotlnMTRH

#J u sticeFo rAn nitaJepko rir

Q g tf.rr I rg r!,t F4
Mercy Kiprono @MercyKipronoSO . 01 Oct 22

This is where questions arise:

1.Why did they operate between the right side ribs

without removing the seed as per the CT scan?

2.Why did they remove 2 teeth from her upper jaw?

3.Why lie to me that they found one of the tooth in

the bronch i #Rotl n II/TR H #J usticeForAn n ital epkori r

3

q
I

Post your reply
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e Post

h

I

2O:4O .01 Oct22

28O Reposts 22 Quotes 196 Likes 6 Bookmarks

96Post your reply

# Rotl n N/ITR H #J usticeForAn nitaJe pkori r

Late Annita was chocked by a f lower s€ed

and rushed to Medihea! then referred to Moi

Teach i ng & Referra I Hospita l, Eldoret Jhe CT Sca n

showed that the seed was lodged in the RIGHT

BRONCHI @DCI_Kenya @tvlOH_Kenya @thekhrc
@EACCKenya @KituoSheria

Mercy Kiprono
@tVlercyKipronoSO
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Fonvarded message ---------

From: mercy jepchlrchir <chirirnercv8O (D ornail.corn>
Dale: Mon, Oc|2,2023,8:57 PM

Subject: Re: COMPLAINT AGAINST THE DEPARTMENT
To: .qg.rnp.9plid.el1Q9.@i!-@.>

On Mon, Ocl 17,2022,9:42 AM Eunice Muriithl <9,$.Ulj!bjgL4p0!.,g9&,> wrote

Mornirrg Ms. Mercy Jepclrirclrir,

I hope tlris ernail finds you well.

On lrch.rlf o[ tlre errtire dcpallrrrerrt, I would like to alrclog,ize f<-rr the experience which

y<lu lrad whcn you wcre kldging an<l following up on your (:orllplaint.

We take every conrplaint seriously arrd would like to assure yclu that it is not the

irrtcnlion of any nrember of the department lo make any processes more difficult.

Once again we sincerely apokrgize fttr yovr experir.nce.

Kind rcgar<ls,

E. Muriitlri

9B

We welc<lrrre y<.rur invaluable fecdbar:k on lrow to irnl.lrove our processes.



DOCUMENT 23

RULING OF KMPDC

99

0

I

I



REPUBLIC OF KENYA

THE KENYA MEDICAL PRACTITIONERS AND DENTISIS COUNCIL

INQUIRY BY THE

DISCIPLINARY AND ETHICS COMMITTEE

I

(PURSUANT TO THE PROVTSTONS Or IHE MEDTCAL PRACTITIONERS AND DENTTSIS

DC CASE NO 43 0t 2021

MERCY JEPCHIRCHIR KIPRONO ON BEHALF OT

ANNITA JEPKORTR CHIRCH|R (DECEASED)

AND

DR. ERNEST NSHOM......

DR. ALFRED WANDEBA WANYONYI

.............. I sr RESPONDENT

..2ND RESPONDENT

MOITEACHING & REFERRAL HOSPITAL

3RD RESPONDENT

4IH RESPONDENI

sIH RESPONDENT

RU tING

l. The Comploint leoding lo this inquiry wos lodged before the Kenyo Medicol

Proclitioners qnd Dentisls Council, hereinofler referred to os "lhe Councll",

by Mercy J. Kiprono on beholl of The Lote Annito Jepkorir. hereinofler

referred to os "lhe Comploinonl" ogoinsl Dr Ernesl Nshom hereinofler

referred lo os "Dr Nshom" or, "lrl Rerpondent", Dr Alfred Wondebo

Wonyonyl, hereinofler ref errecl lo os "Dlr Wonyonyl" or "lhe 2nd Respondenl",

COMPLAINANT

PROT. BARASA OTSYULA KHWA

DR. SIEPHEN ONDIGO....

Ruling DC Core No. 43 ol 2021

100

Poge I

ACT, CHAPIER 253 IAWS OF KENYA

A. INTRODUCTION



Prof. Boroso Olsyulo Khwo hereinofter referred to os "Prof. Otsyulo" or "lhe

3rd Respondenl", Dr Slephen Ondlgo hereinofter referred to os "Dr Ondigo'

or "lhe 4tn Respondenl" ond Mol Teqching & Referrol Hospilol hereinofler

referred lo os "lhe Hospllol" or "MIRH",or'lhe 5th Respondenl"

2. The Comploinontsubmilted lo lhe Councilo signed Applicolion for Lodging

Comploinl doled 28rn June 2021. She olloclred lherelo o stolemenf lhol

gove the chronology of evenls looding lo the comploint, o copy of on

outopsy report drown by Dr Dovid Chumbo doted l3rh Moy 2021, o copy of

o CT scon Chest Bronchogronr report from the Respondent lnstitution doted

l9rh JonuorV 2021, o copy ol CT scon report doted llth Februory 2021, o

copy of o dischorge suntrnory doted lOttt Jonuory 2021, o copy of o

dischorge summory frorl the Respondenl lnstilulion doted l4tn Februory

2021, o colour piclure of o block seed ploced on o white poper ond yellow

glove, piclure of o hospilol ollendonce cord issued on 9th Jonuory 2021,

ond severolpictures of lhe Doceosed wlrile in Hospitol

3. The Council served lhe Resporrdents wilh o copy of the comploint lhrough

o letler doled 2ltt July 2021 ond requested for o comprehensive reporl

oddressing lhe ollegotions roised by lhe Comploinont, cerlified, ond

poginoted copy of the potient's file, stotements from lhe medicolpersonnel

who monoged lhe polienl ond ony other documents lhot would ossist in

lhe invesligotions

fluling DC Core No, 43 ol 2021

101
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4. ln response lhereto, the 5rh Respondent lhrough o leiler by the Chief

Execulive officer doled 30tn July 2021, submiiled to lhe council on

execulive summory drown by Dr Pfrilin Kirwo, senior Direclor, clinicol

Services doled 30tn July 2021, o slolemenl by Prof. Olsyulo doled 29tn July

2021 , o slotement by Dr Wondebo doled Zgn Jvly 2021 , o stolement by Dr

Ondigo doled 30rn July 2021, o slolenrenl by Dr Mork Oloo doted 30rn July

2021, o slolement by Dr lsmoil Mohomed doled 29tn July 2021, o slolement

Dr Nshom doled 29m July 2021, o sloloment by Dr Victor Oumo, o copy of

lhe oulopsy reporl by Dr Dovid Chumbo doled 26th Moy 2021, ond o copy

of lhe potient's file,

5. The genesis of the comploinl herein orises from the lreolment ond

monogement of Annilo Jepkorir Chirchir, hereinofler referred lo os "lhe

Polienl" or "lhe Deceosed" by lhe ltr to 4lh Respondents ond lhe 5rh

Respondenl lnstilution. The Comploinont in the Applicolion for lodging o

Comploinl of Seclion E indicoled lhe brief nolure of the comploint os;

" Medicol negligence, pofienl's mismonogemenl, intimidotion, ond

no follow up on second odmission"

ln the slolement occomponying lhe opplicotion for lodging o comploint,

on poge 6, lhe Comploinont enurneroted lhe porliculors of negligence os;

(i) Foiling fo nole lhe presence ol o seed in the potient's oirwoy;

(ii) Foiling to conducl a proper bronchoscopy procedure;

(iiil Foiling lo propeily inlerpret lhe resulls of lhe bronchoscopy:

(iv) Misdiognosis ol lhe polienl's cortdilion;

Ruling DC Corc No. 43 ol 2021 poge 3
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(v) Leoving o f oreign object in the potienl's oirwoyllung;

(vi) Conducting lhe wrong grocedure when lhe potient wos in

theotre.

(vii) Extrocting the fsotienl's leelh when lhe sorne wos not due for

exlrcsclion;

(viii) Misinforming lltol the potienl hod swollowed o foolh when

such wos nof lhe cose;

(ix) Misdiognosing the potient with pneumonio when she wos

(x) Foiling fo exercise ptoper ski/lond core required of the doctor;

ond

B. INQUIRY BY IHE COMMITTEE

6. The Council referred lhe comploinl to lhe Disciplinory ond Ethics

Commiilee, hereinof ler referred to os "lhe Commitlee", os DC Cose Number

43 of 2021. Seclion 4,A (l) (b) provides thot the mondote of the Commiilee

sholl include:

fl Condvcting inqurrres inlo cornploinls submlfled to il;

(it Regulolingprofesslonolconduct;

I

(iii) Ensuring filness lo proclice ond operote;

(iv) Promoling mediolion ond orbitrotion between the porties; ond

I

Ru,ing DC Core No. 43 ot 2021
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(xi) Foiling to reveol llrc lrulh lo lhe polienl's porenfs.



(v) At its own liberly, regording ond adopting mediotion

ogreemenls or compromise belween porties, on lhe lerms

ogreed.

Section 20 of lhe Act further provides in subseclion (l) thol; "Any person

who is dissolisfied wilh lhe professjono/ serviced offered or o//eges o

breoch of stondards by o regislered or /icensed person vnder this Act,

moy lodge o comploint in the prescribed monner to the Council".

7. The Commiltee being cognisr:nl of ils mondolo os provided in Section 4 A

(1) (b) of the Acl, considero<J lhe opplicolion for lodging o comploinl ond

lhe documonls submilled by llre Corrrploinonl, documents submitted by

lhe Respondent, the potienl's files ond oll lhe documenls before it ond

found lhol lhey were insufficionl lo moke o delerminotion. Consequently,

lhe Commitlee recomnrended lhol lhe motler proceeds for heoring. The

Council served lhe porlies wilh o nolice for menlrons doted 7rn September

2022. On 20rh Seplember 2022, menlions for directions were held of the

Council offlces wherein in lire obsence of lhe Respondents, lhe heoring wos

confirmed for l2th Oclober 2022

8. On l2rt' Oclober 2022,lhe Conrmilteetheld ils sitting ot the Kenyo Medicol

Proclitioners ond Denlists Councilolfices, ol Noirobiwhere the Comploinont

oppeored in person, ond wos presented by leorned Counsel Prof. Kiomo

Wongoi. The Respondenls were olso present ond were represenled by

Leorned CounselMr Josphol Mulunlo Kurimo

Ruling DC Cose No. 43 ol 2021 Poge 5
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9. Ms Mercy Jepchlrchir Kiprono, ("Ms Mercy") lhe Comploinonlwos the first

to testify before lhe Comrnillee. She wos led in her evidence by leorned

counselProf. Kiomo Wongoi. Sho sloted lhot she is lhe mother to the Lole

Annilo She odopted her signed slolement os evidence in chief.

l0.lt wos her evidence lhol she fook her doughler to the hospitol lor

lreotment. She wos six yeors old of the lime she look her to MTRH os she

hod difficulty in breolhing. She soid thol she hod been choked by o

sunflower seed thol she could idenlify. She sloled lhoi they were referred

to MTRH from Mediheol. Ihey firsl hent to Mediheol, but she begon

recovering ond wos dischorged. However, wilhin o shorl period before

they lelt Mediheol, she expeirroncod dislross ond they rushed her to MIRH.

I l.She stoted thot they were odvisod lo go lo MTRH for Bronchoscopy. This

wos on 9rh Jonuory 2021. Al llre Hospilol, she wos referred for surgery ond

Dr Ernest Nshom who infornred her thot they wonled 1o perform the

procedure lo check. Whon lhey left the lheotre, she wos informed thot

they did nol see onylhing, ond lhey romoined odmilied lo ihe hospitol

They stoyed in the hospilol unlil l9rh Jonuory 2021 when o CT scon wos

done which reveoled o ring-slroped foreign body in the righl bronchus

Surgery wos recommendr:d ond she wos loken lo lheolre on22nd Jonuory

2021. Atler the surgery, Dr Nshom informed lhem lhot they hod found o

toolh in the bronchus. Annilo hod olreody lost her lower incisor teelh

However, when she wos broughl bock from lheotre, she hod two missing
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upper incisor teelh, Dr Nslrom informed hor lhol they hod removed lhe

two upper incisor teelh of ler finding o looth in lhe lungs. He olso informed

her thol lhe while bondoge hod the loolh, thol wos removed from lhe

right bronchus, while the blue bondoge hod lhe lwo teelh lhey ossisled

to remove since lhey were loose.

l2.lt wos her evidence thot while on the word, she removed the bondoge

ond found two leeth, one in lhe white ond onother in the blue bondoge.

She stoled lhot Dr Nshom lold hor lhot they performed o thorocoiomy

becouse lhe bronchoscopy foilod. The Deceosed hod o chest lube on

the side where they hod mode on incision. She stoted lhol she hod

consented for bronchoscopy ond not lhe lhorocotomy. On the word,

when they queried oboul lhe missing leelh, ond ofler speoking lo Dr

Nshom, Dr Wonyonyicolled her ond her husbond ond directed lhem lo o

room ol the nurses' slolion, He wonled lo oddress the issue she hod roised

regording the 3,0 missing loolh which he cloimed they removed in

theolre. She cloinred he wos rudo in oddressing them ond they

opologized. She olso cloinred lhol he told lhem not to comploin os lheir

child wos well. Al the lime lhe child wos coughing like lhere wos still o

blockoge.

13. Ms Mercy lestified ihot they were odvised lo do onother x-roy to check

the stolus of the lube ihol hod been inserled. Prof, Olsyulo come to the

word, ond she heord him lelling the studenls ihqt leeth were extrocled,

ond one wos removed from lhe lung. He olso odvised thol they would be
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14. On 6tn Morch 2021 ,lhey look her bock lo lhe hospitol for cough, vomiting,

treoted ol outpolient. On 22n<t April,lhey wenl bock lo MTRH for o check-

ploying, she coughed for o long ond lointed. They rushed her lo MTRH,

ond she wos pronounced deod on orrivol. On l3rh Moy 2021. on oulopsy

wos done by Dr Dovid Chumbo, ond lhey found o seed in lhe righl

I

l5.She teslified lhot her comploinl wos thot il wos evident thot the seed wos

the issue from the Deceosed's descriplion ond lhe scon which reveoled

lhe some ond yel lhey renroved toelh. When they tried 1o get on

explonoiion, they only metwilh sludents. They did not get on explonolion

from Dr Ondigo, Prof, Olsyulo, or Dr Oloo

16. On cross-exominolion by counsel for MTRH Mr Kurimo, she confirmed lhot

2021. She confirnred lhot slre noliced lho fresh upper tooth gops ofler lhe
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dischorged becouse ihe wound hod dried. On 28tn Jonuory, lhey were

dischorged on medicolion ond odvised fo go for dressing of the wound,

On 8rn Februory, lhe Deceosed begon vomiting with o fever, so they

returned 1o MTRH. On orrivol. lhey were informed thot her oxygen wos low,

she wos nebulized ond ocJrnitted to lhe word. A CI scon wos performed,

ond the diognosis wos pneumonio posl-thorocolomy procedure wos

mode. She wos treoted ond lhey were dischorged on lSrn Februory.
I

ond fever. They olso wenl bock lo MTRH on l6rh April2021 when she wos

up, ond lhey were given medicine ol oulpolient, On lOrh Moy 2021, while

bronchus,

she consented to the proceduros done on lhe 9tn ond 22^d ol Jonuory
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theolre. She olso confirmod thol there wos o meeling held belween MTRH

ond the fomily. She sloled thol she wos nol going lo MTRH for ony

counselling.

17. Dr Alfred Wondebo Wonyorryl, lhe lrt Rospondent, wos the nexl person lo

teslify before the Cornmilloe. He stoted lhot hewos regislered in 2001,

wos currenlly underloking o Fellowship in GenerolSurgery (COSECSA) ond

wos in his second yeor of residency, During lhe soid cose he wos

underloking his rololion in lhe cordiolhorocic surgery deportmenl. He

odopled his stolement doled 29n July 2021 os his evidence in chief

lB. Dr Wonyonyi lestified thot he firsl met Anito on I Ih Jonuory 2021 during

o mojor word round. On o review, she hod been odmilted on 9tn Jonuory

2021 lo the cordiolhorocic surgicol unit with o cough ond vomiling

following o history of hoving inholed o seed ond choking on lhe some.

She hod undergone o bronchoscopy on lhe doy of odmission. During the

word round, o decision wos mode lo conducl o goslrogroffin study ond

virluol bronchoscopy lo ossess ihe chlld becouse she wos drooling solivo

to rule out on oesophogool lislulo tlrot might hove occurred. Under the

guidonce of Dr Oloo, Dr lsmoel(MO), ond Dr Kibos (Resident in generol

surgery). On l3rh Jonuory, lire child wos reporled lo hove episodes of

chocking ond dyspnoeo ond o decision wos mode to follow up

goslrogroffin study which involved giving on orol controsl ond loking on

x+oy, lo check if there is on obnormol conneclion wilh oesophogus ond

trocheo. On lhe l4m lhe plon wos lo,tollow up on lhe gostrogroffin study,
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On l6rh Jonuory 2021 lhe goslrogroflin study wos done ond there wos no

such obnormol connection.

l9.lt wos his teslimony thot his next interoclion wilh the Potient wos on l9rh

Jonuory 2021, during onollrer mojor word round under Prof. Olsyulo, Dr

Ondigo, Dr Oloo, ond Dr lsmoel. ht tf,ot poinf, lhe decision wos lo

conducl o CT bronchoscopy[3D reconstruction) becouse she slill

experienced diflicully in breothing. On 20th Jonuory 2021, lhe reporl of

bronchoscopy wos received, ond it reveoled o ring-like lesion in lhe righl

proximol bronchi, ond o decision wos mode lo undertoke elective

bronchoscopy wilh possible thorocolomy.

20.On 22"d Jonuory 2021, lhe Polient wos token to theotre. During

bronchoscopy, two dociduous leelh corne off, one wos recovered ond

but the olher wos not. lnlrooperolively, rigid bronchoscopy wos done by

Dr Ondigo os lhe moin surgeon, bul il wos nol possible to relrieve the

foreign body ond lherefore necessiioling o chonge io lhorocolomy. A

righl thorocotomy wos done during wlrich he porlicipoted os the ossislont

surgeon. The moin surgeon wos Dr Ondigo, ond lhe onoesthetist wos Dr

Nshom

2l.On cross-exominotion by Prof. Kiomo, Counsel for tlre Comploinonl, he

clorified lhol he first mel lhe Deceosed on I ltn Jonuory 202l.Ihe plon of

monogement wos to do bronchoscopy ond gostrogroffin, but his nome

doesn'l oppeor on the records. ln refgrence to lhe operolion noles of 9tn
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Jonuory 2021, findings of which were confirmed, he stoted thot it is not

indicoled whether the foreign body wos removed. They found o mucus plug

which wos removed.

22.1|'wos his lestimony thot o review of thie CT scon wos done on 20tn Jonuory

ond o docision for eleclive bronchoscopy wilh possible thorocotomy wos

mode. Ho confirmed thot lhe consenl wos for explorolive bronchoscopy,

He reileroted thol the consenl form indicotes consenting for such furlher

operotions thol moy be found necessory inlrooperotively. He stoled thol

during the bronchoscopy, two upper incisors come out ond one of the teeth

wos reirieved from lhe moulh ond the olher one could not be retrieved. The

purpose of the lhorocotomy wos lo comptelely check for the toolh thol hod

not been relrieved which he opined becouse he wos in surgery. He

submitled ihol when they perlornred llre lhorocotomy, lhey potpoled the

lungs, felt o hord moss, ond wtren llrey did the shorp disseclion, they found

o tooth

23. On the issue of ony fomily discussions. he confirmed lhol ofter lhe operotion,

he wos cotled to exploin tlre inlro-operotive findings which he cleorly

exploined lo lhe porents. lie informed them thot there wos one foolh

retrieved from the moulh ond lhe olhor from llre shorp dissection of lhe lung.

He sloled thol when he gove lhem the explonolion, it wos nol pololoble to

lhem, ond it wos one of lhe reosons fpr the unfoir occusolions. He sloted

thot he could nol moke up o slory of wlrol lhey found in theotre.
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24. Aboul lhe post-morlem report doted l3rh Moy 2021,he confirmed ihot it hos

the logo of lhe Hospitol ond lhqt lhe polhologist wos Dr Dovid Chumbo

Furlher, Dr Chumbo concluded lhot lho couse of deoth wos osphyxio due

lo ospiroled food-o foreign objecl in lhe right bronchus wilh multiple

obscesses, ond somples for lristology were loken. He sloted thot he could

not chonge the polhology reporf ond thot he noted the findings os

indicoted. On his opinion of the foreign body found of posl-morlem, he

stoied lhot occording to Hill's crilerio on cousolily, lhere ore severol foclors

lhot need lo be considered. One of them is timelines, events preceding on

outcome. From the posl-morlem, it is indicoted thot lhe child died due to

osphyxio due to ospiroled food. ln lerms of Hill's criterio, he could nol

direclly link surgery ond ospirotion. He opined ltrot lhe Deceosed received

slondord core ovoiloble ot ltro hospilol

25.On cross-exominolion by Conrmitlee, oboul lho episodes of difficulty in

breolhing, he stoled thot lhey did not hove ony ossocioted or oggrovoling

foclors. The juslificolion for lhe goslrogroffin lest wos bosed on lhe child's

presentotion. Ihe child wos olso reporled 1o be drooling ond bosed on llre

hislory of choking on o foreign body which wos not retrieved in the first

bronchoscopy. He confirmerJ llrol o loolh did nol fit the description of o

ring-errhoncing lesion. but ltto lhick mucus plug would oppeor like il. He

confirmecJ lhey onticipoted finding o /oreign body. He olso confirmed lhol

the looth which lhey removed wos whol lhe Potient hod ospiroted in

lheotre. He sloled lhol lhe findirrg of o looth did not mork lhe end of their
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possibly onother report before they wenl to theotre? He sloted thot lhe scon

wos done before they wenl lo lheolre. On whelher the right bronchotomy

wos opened following the CT scon, he stoled thol o broncholomy wos nol

done ond lhot they did rigid bronchoscopy,Ihol the CT scon imoges don'l

correlole wilh the reporl.

2T.Furlher cross-exominolion by lhe Commillee, he indicoted thot the

operolion noles were writlen by him immediolely ofter lhe operolion, He

conlirmed thot he wos the ossistonl surgeon. He confirmed thot his

operolion notes foiled lo indicole lhe issue of lhe missing teeth lhot come

off during inlubotion wlrich he mentioned in his stolement. He further

confirmed thot he missed incJicoling lhe issue of lhe missing teelh in his

operotion notes. On when the teelh were lost, he stoted thot the teeth were

losl during bronchoscopy wlrich wos peing undertoken by Dr Ondigo. He

exploined lhol leelh con be lost during bronchoscopy(rigid) during eilher

lhe initiol introduction or during lho monipulotion of the bronchoscope. He

confirmed lhot the operotion noles do not moke mention of where llre

foreign body wos. He confirmed thol he wos colled by the olfending nurse
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seorch. Afler shorp disseclion, lhey polpoled both sides of the lung ond

inflotod lhe lungs, ond lhoy exponded well ond lhere were no oreos of

collopse. He submilted lhol lhero wos no slep thol they missed in trying to

retrieve lhe foreign body. On the bronchoscope used, he submitted thol

lhey used o rigid bronclroscopo.

26.On lhe question of when tlre CT scon wos done ond whelher there wos
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lo exploin lo the relolives. l-ls clorilied lhol he first spoke to the Polient's

molher ond grondmother who told him lo woil ond opproise the fother too,

which he did. He sloled lhol lhe rudo Dr Wonyonyiwhom lhe Comploinonl

described wos not him, He sloled lhol he wos not in ony woy rude ond thol

his inleroctions wilh people ore olwoys cordiol.

28. Dr Slephen Ondigo. lhe 4rh Respondent wos lhe nexl person before the

Commitlee. He odopled his signed slolement doled 30tn July 2021 os his

evidence in chief . He sloted lhol he is o cordiothorocic surgeon working ol

MTRH. He hos on MMed degree tn Surgery ond o Fellowship tn

lost ll yeors logelher with Prof. Olsyulo, He stoled thoi the Potient wos

odmilted on 9tn Jonuory 2021wilh o history of choking on o flower seed. Hod

drooling of solivo, vomiting, ond nrild cough. Al lhe time of odmission, the

symploms hod improved. An impression ol foreign body oesoplrogus wilh o

differenliol diognosis of foreign body bronchus wos mode ond lhe

cordiolhorocic leom wos consulled. He submitled thol he firsl sow ihe

potienl on lltn Jonuory 2021 during o mojor word round wiih Prof. Otsyulo

ond Dr Oloo. The child wos sloble, but lhey requesled for goslrogroffin sludy

lrocheo-oesophogeol fistulo (tOF)

29.On cross-exominotion by Prof. Kiorno, Dr Ondigo confirmed thot he wos

involved in lhe monogemenl of lhe potient while she wos in the word. He

clorified thol he is lhe one who indicoled to lhe molher thot they would
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Cordiolhorocic surgery ond hod been doing cqrdiolhorocic work for the

lo ossess if the child could bo hovinf on oesophogeol foreign body or



perform lhe broncholomy with lhe possibilily of lhorocotomy bul thot lhe

consenlwos signed by Dr lsnroel

30.On cross-exominotion by lhe Commillee, he clorified lhol introoperotively,

lhey still looked for the foreign body by polpoling the lung. They looked for

the seed inlrooperotlvely, but they did nol locote it. They did o CT

Bronchogrom to give on indicolion ond better level of occurocy ol 67% ol

where the foreign body mighl hove been. Afler lhey could nol relrieve lhe

seed, lhey hod 1o monilor lhe potienl ond then subsequenlly repeot lhe CT

scon On why they did o bronchogrorh lhe first lime ond o normol CT scon

lhe 2"o time, he sloled lhol he wos nol involved in llre decision lo conducl

lhe normol CT scon lhe second lime in Februory but thot the bronchogrom

is ideolly more occurote. He sloted lhot they qdvised the porents to go bock

lo lhe hospitol in cose of ony incideinces. Furlher, of lhe time of her demise,

lhe child wos nol in their custody.

3l . On lhe posl-morlem finding of o seed. He sloted thot he could not exploin

lhe some. He confirmed lhcrl lhay did on oudil of the cose, ll wos his

evidence lhot ot llre time of dischorgp, lhe Polienl wos sloble. When slre

wos reodmitted to lhe medicolword. o CI scon found pneumonio.

32.On further cross-exominolion by lhe Cornmillee, Dr Ondigo sloted lhot ol

lhe lwo-week follow-up ofler dischorge from lhe surgicolword, the Potient

did nol present with ony symploms.
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33.On the CT scon findings, he sloted lhot he wos informed by rodiology thot

lhey sow o ring-like slruclure lholwos rodiolucenl in lhe right moin bronchus

During lhe lhorocotomy, lhey oponed the righl moin bronchus os per lhe

soid CI scon. He confirmed ltrot ol Post-morlem lhe foreign body wos found

in the righl bronchus. He submitled lhol literolure posluloles lhot 30% ot

foreign bodies con be ejecled even wilhout surgery

34.Dr Ondigo confirmed lhot ho wos lho leom looder in the 2nct operotion. On

lhe conlenls of the operolion nolol ho confirmed lhot there wos no

menlion of lhe teeth dislodgement. He sloted lhol the teeth distodged

during bronchoscopy. He corrfirmed thol during the procedure he did not

remove lhe bronchoscope. He olso confirmed lhol one loolh wos found in

llre orol covity, bul he cJid nol find lhe ollrer toolh ond he did not see lhe

tooth while pushing in lhe bronclroscope, He sloled thot ol lhe time they

did not hove lubes for lung isololion, He odmitled lhot lhere wqs o possibility

of hoving pushed lhe loolh with lhe bronchoscope or ET tube. He furlher

sloted lhol on using forceps he did nol find ony foreign body ond on

polpotion, they did not feelony foreign body,

35.On whether o meeling wos held ol lhe hospilol, he confirmed thot the fomily

meeling took obout l0 hours bocouse of orgumenls on whether lhe foreign

body wos removed or not.

36.On re-exominotion, he stoled thot when doing o mojorword round ond

ihey would hove exploined lo lhe porent whot needs to be done, consent

con be loken by ony olher doclor ond nol necessorily the consultont. On
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lhe slondord for removol of o foreign body. he sloted thorocolomy is

slondord lo be performed onco on expecled foreign body wos not

relrieved through bronchoscopy.On the findings of post-mortem, he sloled

thot food porticles were found in the oirwoy ond lhol is whot the child hod

ospiroled. Further, lhe foreign body wos not the immediote couse of deoth

37. Prof. Boroso Olsyulo Khwo, llre 3'd Respondent wos lhe next person before

lhe Commillee. He odopled tris slolement doted ol 29th July 2021 os his

evidence in chief. lt wos his evidence lhol he sow lhe Potienl lhree limes.

On oll occosions, it wos during lhe mojor word round. He stoled thot on I I'h

Jonuory 2021, it wos reported thot the child hod developed drooling of

solivo, vomiling, ond mild cough ofter choking on o flower seed on 9u,

Jonuory 2021. At bronchoscopy lhot evening, o mucus plug wos found,Ihe

plug wos suclioned out. At the review on I lrh Jonuory, the child wos

reporled lo hove hod episodes of cough since the bronchoscopy. During

lhe mojor word round, he requesled lor o virluol bronchoscopy ond

goslrogrof fin swollow. On ISrh Jonuory lOet, tn" child hod no comploinl. The

gostrogrotfin swollow hod been done ond it wos normol. They decided lo

woil for lhe virtuol bronchoscopy.

Jonuory 2021 wos reporled lo show o "right ring-like f oreign body in the right

moin bronchus". The child hod o repeot bronchoscopy ond right

lhorocotomy an 22nd Jonuory 2021. An incisor toolh wos found ond
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removed. On 25th Jonuory 2021, tho chest lube, which wos in ploce, wos not
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bubbling or droining ond they decided to remove lhe tube ond continue

wilh physiotheropy

39. Prof. Olsyulo sloled thot he did nol see lhe child ogoin. He wos nol owore

thol the child hod been odrnilled to the poediotric word ond he did nol

see lhe second CT scon. He leorned of lhe demise of the child somelime in

Moy 2021ofler the fomily comploinedl

40,On cross-exominotion by Prof. Kiomo, he sloled thot the doclors who

operoted stoted thot they found o tooth ond no other foreign body wos

retrieved. He confirmed thol lhe circumslonces of ihe two teelh were

broughl to his oltention ond lhol they come oul during bronchoscopy. On

his opinion on the foreign body being found on lhe posl-mortem, he stoled

thol he did not dispute the finding ol lhe post-morlem however, due

4l.On cross-exominolion by the Conrrnittee, he stoted lhot when lhe Polient

wos reodmitted, she should hove been sent to lhe cordiothorocic surgicol

unit ond lhey would hove ossessed her dilferenlly

42.On re-exominolion, he stoted lhol lhe couse of deolh os per post-morlem

wos not in doubt, the immediole couse of deolh wos osphyxio due lo
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diligence wos done, ond the child wos well monoged by the deporlment.

ospiroled food porlicles.
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43.Dr Ernesl Nshom, the lst Respondent wos the next person before lhe

Committee. He stoted thot he quolified os o medicol proctitioner in 2013,

ond presently is o Resident in Anoesthesio ond Criticol Core of MTRH. He

odopted his slotemenl doted 29rh July 2021 os his evidence in chief. tt wos

his evidence thol he wos porl of the m6rnogemenl of the Deceosed os porl

of lhe onoesthesio leom in bolh procecJures. He sloled thol on 9rn Jonuory

2021 lhe moin onoeslhesio provider wos o Clinicol Officer onoesthetist who

wos leoding the teom bul llrere wos on onoeslhesiologisl on coll.

45. On cross-exominotion by Prof . Kiomo, he confirnted thot of the theotre

receiving oreo on 9tn Jonuory 2021, lhe Comploinonl showed him the

somple of the seed thot lhe Deceosed lrod indicoled hod swollowed

Further, ofler theolre, he denied lhot he told her lhol the seed she showed

him wos not whol they found. Dr Nshofn clorified lhot he only informed the

Comploinonl of two leelh ond denied lelling her obout three teelh in the
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44. During lhe 2no procedure, tho leom leoder wos on onoesthesiologist ossisled

by o Clinicol Officer onoesthetist ond he wos ossisting. ln response lo the

comploinl ogoinst him for instrucling the teom, he sloted thol he wos not in

o posilion lo instruct the teom considering his role. Regording the

occusolion of inleroclion with lhe mother ofler lhe procedure, he stoled

lhoi he met the Comploinonl beforb lhe procedure ond loler of the

entronce lo the children's hospitol when she enquired obout whol

lronspired inlro-operotively (in on informol setup), he informed her of whol

he sow. He told her lhol lhey relrieved one loolh from thorocotomy.
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bondoges. He sloled thol the leod onoeslhesiologisl wos Dr Kimoni

Mbuguo. He confirmed tl'rol ho wos present in both procedures, He olso

confirmed lhot his nome wos missing from lhe operotion notes becouse lhe

I

surgeon only indicote quolified proctilioners. He stoted thot the role he

ployed wos lhot of o sludenlossisling lhe leod onoeslhesiologists.

46. Dr Phillip Kirwo, ("Dr Kirwo") lhe Serrior Direclor, Clinicol Services ol MTRH,

wos the nextperson before lhe Commillee. He odopted the executive cose

sumrnory doled 30rn July 202lr os his evidence in chief

47.On cross-exominolion by Counsel for the Comploinont, he confirmed lhot

lhe Comploinonl expressed tlrol lhe chilclwos not monoged well. He stoled

lhol lhey held o meeling wilh lhe, lornily ond the mother wos very

emoliortol. He sloted lhol llrey offered lhe Comploinonl counselllng

becouse she wos dislressed r:nd for emolionol support. He confirmed thot

Dr Chumbo works ol MTRll, ond his quolificolions ore known ond

ocknowledged

48.The losl person lo oppeor belore the Commillee wos Dr Wilson Aruoso, ("Dr

Aruoso") the Chief Execulive Officer of MTRH. Dr Aruoso submilted on

beholf of lhe hospilol. he oclopled his slolement of 4rh October 2022 os his

evidence in chief . ll wos his leslimony thol when lhe comploint wos tiled, he

forworded oll the ciocunrenls requesldd lo the Council. He submitted thol

the hospilol hos invesled heovily ln lhe cordio-thorocic surgicol unit; where

tl-rey hove on odult ond poedrotric word, lhree well-troined surgeons ond
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equipmenl. They hove severol COSESCA troinees who gel good troining.

Thot lhey hold clinicolond morlolity otldils lo improve the quolity of core. ln

terms of lhe filing syslem, lhoy hove o robust system currenlly hoving on

electronic system octing porollel lo lheir existing monuol syslem. They olso

slorled lo migrole 1o fully eleclronic heollh records. Every polient hos one

file only which is eosily relrievoble, The some file used in the surgicol word

would equolly be used in the nredicolword.

49.|t wos his testimony thot they held o meeling wilh the fomily from I0 om lo

4 pm, to go through the sleps of nlonogemenl through oll odmissions. Tlre

meeling wos porlly choired by Dr Klrwo ond lhen by himself. ln the meeling,

lhere wos some progress ond o tol olbock ond forlh. He stoled lhot tlre

Potienl wos token lo lhe funerol home on lhe doy of lhe demise lherefore

lhey did nol perform resuscilolion. Ihe food porticles seen of posl-morlem

indicote lhot lhe couse of deolh wos osphyxio due lo ospiroted food

porlicles.llwos his submissiorr thol lhe hospilolprovided the best core to the

child. ll wos his furlher submission lhol while the cose wos lowfully before lhe

Council, il wos conlinuolly proseculed on sociolmedio

50.On cross-exominolion, he confirnred thot Dr Wonyonyi wos issued wilh o

worning lelier ond lhe fomily wos informod.

(, \
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C. ISSUES FOR DETERMINAIION

5l.Upon coreful evoluolion orrd lenglhy deliborolion of 'the motler, lhe

Commiltee notes thol the subslontive issue for determinotion ore os

hereunder: -

(i) Whether lhe Respondenls owed the potient o duty of core ond whot

is lhe expecled slondord of coro;

(ii) Whelher the Srh Respondenl con be held lioble for lhe ocls or

omissions of ils servonls/ogenlst ond

(iiilWhelher lhe lst- 4rt, Respondents ond 5rh Respondent througlr ils

servonts/ogents were nogligorrt in lhe lreotment ond monogemenl

of lhe Polient.

D. FINDINGS

52.The Commitlee corefully considered lhe comploint os lodged before lhe

Council, lhe stotements ond documenls submitted by the porties herein to

enoble it lo determine lhe motler foirly ond judiciously. On coreful

thot lhe comploint hinges on the lrgolmenl ond monogement of the

Deceosed ol the 5l)Responclenl llospitol.

53.The first issue for determiriotiorr is whelher lhe Respondenls owed lhe potienl

thot duly of core is o legol obligolion imposed on individuols or persons,

requiring odherence lo o slondord of core while performing ony octs thol

could foreseeobly horm olhers. This meons ttrot hospilols ond proctitioners
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o duly of core, ond whot is llre expected slondord. The Commiltee notes
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sholl be held to o porticulor slondord when it comes to treoting ond

monoging potients who will foll under their core

54. ln the cose of Richord Njoki Wohome (rulng os lhe odmlnislrolor of the Eslole

of Wohome Mulohi (deceoted) -vr- Atlorney Generol & 2 others (2015)

eKLR, where ihe Court reliecJ on lhet cose of Jlmmy PoulSemenye .vs. Ago

Khon Hospitol & 2 olhers (2006) eKLR, il wos sloled lhol;

"Ihere exisfs o duty ol core belween lhe polient ond the doctor,

hospilol or heollh provlder".

55. On lhe expected stondord, il con be stoled lhot the stondord will nol be of

on ordinory mon bul sholl be o slondord of the peers. Thus, o reosonoble

mon con is substituied with "reosonoble professionol". McNoir J in Bolom vr

Friern Hospltol Monogemenl (1957) 2 All E.R, exploined lhe low on lhe lest

of professionol negligence os;

{
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"bul where yov gel o siluotlon which involves fhe use of some

speciol skill or cornpefence, lhen lhe lesl whether lhere hos been

negligence or not is nol lhe tesl il o mon on the Chopmon omnibus,

becouse he hos not gol lhis speciol skill. Ihe lesf is the standord ol

lhe ordinory skilled rnon exerclslng ond professing to have thol

speciol skill. A mon need nol possess lhe highesl experl skr'll ol lhe

risk of being tound negllgenl..r.. ll ls sufficienl ls he exercises lhe

ordinory skill ol on ordlnory compelenl mon exercising lhot porticulor

ort."
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Another ('1958) EA 594 il wos held lhol;

"if he professes on orl, he musl be reosonably skilled of il. He musl

olso be corelul but the slondord ol core whlch lhe low reguires is nol

on insuronce ogoinsl occidentol slips. ll is such o degree ol core os

o normolly skillul member ol lhe professlon moy reosonobly be

expecled lo exercise ln lhe ocluol circumslonces lhol moy presenl

lhemselves for urgeti oltenllon.,.."

It is judicious lo emphosize lhol lhe slondord of core in medicine is thot

which is olreody loid out in esloblished inlernolionol, regionol, ond counlry

stondords ond guidelines, books, ond peer-reviewed scientific journols

55.|n Hermon Nyongolo Tsumq vs- The Noirobl Hospilol ond 2 olhers, Odungo

"il Is occepled in lho medicol yrofession thol lhere is no objeclive

lest for delermining lhe negllgence ol o doclor. Whereos doclors ore

supposed to operale withln certoln known poromelers of lhe

diognosis lhe profession ls nol strolghl-lockeled to lhe exlenl lhot oll

doclors musl respond in exoctly lhe some woy when contronled wilh

o sel of clrcumslonces. As long os lhe doctor does nol go oulside lhe

well-known medicol procedures, ll is occepted thol there moy be
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Ihe Commiltee considered llre cose of Nevlllond Anolher -vs- Cooper ond

J stoled thol;

voriotion in opprooches lo podiculor coses".
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Consequently. in delermining whelher the duly hos been dischorged by

nol only o doctor but by o lroollh core professionol, regord must be given

lo whelher the professionol observed or followed universolly occepted

siondords, guidelines, ond protocols.

57. Hoving esloblished thol indeod o duly of core wos owed to the Potient, ond

the expecled stondord of core, lho queslion lhen becomes whelher lhe 5rh

Respondent con be held lioblo tor the ocls or omissions of its

servonts/ogenls. The courts hove pronounced lhemselves in lhis regord. The

Commiltee considered Hellen Klromono -vs- PCEA Kikuyu Hospitol Noirobl

HCCC No. 54 of 2013, whero lhe Courl quoted ond relied on lhe cose of M

(A Mlnor) vs- Amulego & Anolher (2001) KtR 420, where it wos held thoi;

"Aulhorilies who own o hospilol ore ln law under lhe sofe-some duty

os lhe humbtesl of doclors. Whenever lhey occept o polienl for

treotmenl,lhey must ule ,eosonoble core ond skill lo cure hlm of hls

oilme nt. Ihe hospilo I oul horllie s csnnol of c ourse d o it by lhemselves.

They musl do it by lhe stofl whom lhey employ ond if lhe sloff is

negligenl in givlng lhe lreolment, they ore just os lioble lor lhe

negligence os is onyone elre who employs olhers to do dulies for

hlm...it is esloblished lhol lhose conducting o hospilol ore under a

direcl duty of core lo lhose odmilled os polienls ol lhe hospifol. Ihey

ore lioble for the negligent ocls of the member ol stoff, which

conslilules o breoch of lhol duty ol core owed by him lo lhe potient

lhus fhere hos been occeplonce fuom lhe couds lhal hospilol
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oulhorilies are in locl lloblc lor thc breoch of duly by members of lts

his polienls lo loke oll due care, coulion, ond dr'ligence ln the

lreotmenl."

58. ln lhe instont cose, the Conrmilleo guided by lhe obove precedents holds

lhot o hospitol is responsible for oll those in whose chorge the potient is

ploced, ond lhe Respondent con be held lioble for the octs of ils

servonls/ogents

59. The Commiltee considered lhe finol issue for delerminotion, whelher the lrt-

negligenl in lhe treotment ond monogemenl of lhe Potient. Block's Low

Diclionory 9tn Edition defines negligence os;

"o foilure fo exercise the slondord ol core lhol o reosonobly prudenl

person would hove exercised in o simllor siluotion: Any conduct thot

folls below the legol stondard esloblished lo protecl olhers ogoinsl

unreosonoble risk of horm, excepl for conducl that ls inlentionolly,

wonlonly, or witlfully disrcaordlvl of olher rtghts. The lerm denoles

c ulp oble corelessnest ".

60.The Courl in the cose of Hellen Klromono -vs- PCEA Kikuyu Hospitol Noirobl

HCCC No. 54 of 2013. quoled lhe cose of Dr Loxmon Bolkrishno Joshi V.

Trimbork Bobu God Bole qnd onolher; AIR 1969 SC 128 ond A.S MittolV slote

of U.P;AlR 1989 SC 1570, where it wos held lhot when o doctor is consulled

by o polient, lhe doctor owos lo his potient certoin duties which ore (o) dutya
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of core in deciding whether lo undertoke lhe cose(b) duty of core in

deciding whol treotmenl lo give, ond (cl duty of core in lhe odministrolion

of lhol treolment. A breoch of ony of lhe obove duties moy give o couse

of oction for negligence ond o potient moy on lhol bosis recover domoges

from his doctor, ln this cose, lhe Supreme Court of lndio observed, inter olio,

lhoi negligence hos mony monileslotions.

I

6l.When o polient generolly opprooches o doctor or o hospilol, his or her

expeclotions ore lwofold; lhot lhe doctor ond lhe hospitol will provide

medicol lreotment with oll tho knowledge ond skillot lheir commond, ond

secondly, ihot they will not do onylhing to horm lhe polienl in ony monner

either becouse of lheir negligence, corelessness, or reckless ollitude of lheir

sloff .

62.Ihe Commitlee considered lhe lreotmenl ond monogement of the

Deceosed ond notes thot lhe Lote Anito Jepkorir six yeors of oge presented

ot MTRH on 9rh Jonuory 2021wilh q hisipry of hoving ospiroted o seed. Upon

evoluolion, Dr Oloo o Thorocic ond Cordiovosculor surgeon wos consulted.

He reviewed the child ond on findlng her relotively stoble, dischorged her

with odvicl lo relurn in coso of ony problems. She returned loler in lhe

evening of the some doy wilh comploints of difficulty in breothing. A

decision wos mode lo perfornr a bronchoscopy, ollhough they entertoined

the possibility of lhe seed being in lhe oesophogus. The Potient wos

prepored ond loken lo lheqlre. During bronchoscopy, o mucus plug wos

irrirg DCto;, ii. tt ot zozt ) Posc 27
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found ond suctioned oul. This wos ol lho lime considered to be the couse

of the obstructive symptoms

64.The Commitlee noles lhot there ls no evidence thot consent wos sought for

thorocolomy, however, this finding notwilhstonding, it wos in the best

inlerest of lhe Potient lo perfume lhe lhorocotomy where bronchoscopy is

unsuccessful. The Committee finds lhot lwo incisor leeth were dislodged ot

the second bronchoscopy. one wos relrieved from the orol covity, ond lhe

olher could nol be occounted for. Hoviig foiled lo locote lhe second loolh,

Dr ondigo introduced lhe bronchoscopy, ond he visuolized lhe foreign

body. He, however. did not give deloils of the some. At thot point, o decision

wos mode to perform o righl-sided lhorocotomy ond lhrough it ond ofter

polpolion of the lung for the foreign body, lhey removed o tooth lhrough

shorp dissection. Their efforl lo locote lhe foreign body by polpotion wos

futile ond they. iherefore, closed lhe chest ond senl the polient bock lo the

word. Notobly, during cross-exominotion by the Committee, Dr Wonyonyi

sloled ltrot lhey closed the lung wilh vicryF sulure, ln lhe word, the potient
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63.The child wos returned lo lhe word where she continued to develop

poroxysmolepisodes of breollring difficullios. Bosed on this ond upon review

in the mojor word round. o decision wos mode to conduct o cT
I

Bronchogrom, it demonstroled o ring-like foreign body in the proximolright

moin bronchus. on lhe strenglh of lhis finding, the polient wos scheduled

for o repeol bronchoscopy.
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improved ond wos dischorged lo be followed up in the surgicoloutpolient

clinic

65.Ihe Committee finds thol of the second bronchoscopy, the misploced

incisor looth wos o red hening, ond Dr Ondigo should hqve revisiled the CT

scon resulls before lhe incisor loolh dislodged. lt is not possible lo remove,

on incisor tooth lost ol bronchoscopy o few minules eorlier ond cloim it is

66.The Commiltee notes lhol ofter dischorge the Potient wos seen ol bolh

MTRH ond Mediheol during which there wos continued evidence of o

reloined foreign body ond wos finolly odmitted to the MTRH poediotrics

word wilh o pneumonic process. The Committee finds thot lhere is no

evidence lhot during lhis odnrission, lhe cordiolhorocic teom wos consulled

or involved in the monogenrent ol lhq Polienl. The Commitiee opines lhol

hod lhe cordiothorocic leom been consulled, with her history ond

symptoms of o retoined foreign bocly in the oirwoy, the course of

monogementwould hove chonged, including considerotion of o repeol CT

bronchogrom rother thon o ploin CT scon of lhe chest lhot only picked o

pneumonic process ond missod lhe seed lhot wos eventuolly found of post.

morlem exominotion. This furlher highlighls the foilures of inlernol

consultolion within the hospilol given such o complicoled cose thot

needed close follow-up ond lock of proper documenlolion on inslruclions

given to lhe polient both wilhin clinicol continuotion notes ond on the

dischorge summory. lf such inslruclionr were cleor on lhe dischorge
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summory, o copy of the some usuolly in lhe potient's file, lhe coregivers in

lhe poediotric word would hovo come ocross the informotion ond

consulted lhe thorocic surgicol unil.

I

67.Ihe committee olso finds thol the foilure to remove lhe foreign body "block

seed", led lo lhe occumulolion of fluid distolly. Sepsis set in leoding to

pneumonio ond followed by seplicoemio leoding to the pus in lhe other

orgons found of post-morlem, The foreign body in question wos missed ol

lhe first bronchoscopy os well os of the second

bronchoscopy/thorocolomy. There wos clinicol evidence indicoting the

presence of o foreign body. Furlher, ol thorocotomy, lhe clinicol evidence

wos not inlerrogoled criticolly. This error led lo the removolof o tooth rother

thon bolh lhe loolh ond the foreign body.

68.The commillee olso considered the submissions mode by lhe comploinonl

ond lhe Respondenls on the posl-operotive briefings in porticulor ofter the

second procedure. Tho Cornmitlee notes thot from the evidence, lhe

briefings were done by Dr Nshom ond Dr Wonyonyi, who were not lhe leod

surgeon nor onoeslhesiologisl. ll is good medicol proclice thol the surgeon

should conduct lhe post-operotive briefing of eilher the polient or the

guordion. Consequenlly, Dr Ondigo os the leod surgeon ol tlre

bronchoscopy ond lhorocotomy should hove briefed the Potient's

guordions of lhe findings irrlrooperoJively, including lhe circumslonces

under which the leelh wero dislodgod ond lhe monogement thereofter.
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69,The Committee olso consrdered the comploint mode ogoinst Dr Wonyonyi

on his conducl lowords lhe Comploinont. The Commitlee notes thol from

the submissions mode by Dr Aruoso, Dt Wonyonyiwos issued with o writlen

worning leller, which oclion the Commillee finds sufficient

E. DETERMINATION

70. Given lhe obove findings, lhe Conrmitlee holds lhot the comploinl lodged

by lhe comploinont ogoinsl the 4rh ond 5th Respondents hos merit. The

Commitlee presenled ils findings, os set out herein obove, ond its

recommendotions 1o the Kenyo Medicol Proctilioners ond Denlisls Council

in ils meeling held in December 2022wherain the decision of the Commitlee

wos upheld. Consequenlly, the Conrmittee hereby issues lhe following

orders;

(i) The comploint of negligence mode ogoinst Dr Ernest Nshom, Dr Alfred

Wonyony i ond Prof. Boroso ulo Klr be ond is hereby dismissed

(ii) Dr Slephen Ondigo ond MIRH be ond ore hereby directed to mediote

with lhe Estote of the Lole Anilo Jepkorir jointly ond severolly wilh o

view of moking restitulion ond lhereofler inform the Council wilhin

Ninety (90) doys from llre dole hereof

(iii)Dr Stephen Ondigo be ond is heroby direcled to poy o fine of Kenyo

shillings Two Hundrecj Thousond (KSh. 200,001-l wilhin fourleen (14)

doys from the dote hereof.

a
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(iv) MoiTeoching ond Refenol Hospitol be ond is hereby directed to poy

o fine of Kenyo Shillings Three Hundred ond Fifty Thousond Shillings

(KSh.350,000/-) within fourteen doys (14) from the dole hereof.

(v) ln the event of non-complionce wilh orders (ii), (iii) ond (iv) obove,lhe

Council sholl be of liberly to issue ony such further orders os it deems

fit.

Doted oi Noirobithis doy M+v
+,,

t

of .......,2023

DR. IIMOTHY T

CHAIR
DISCIPTINARY AND ETHICS COMMITTEE
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PETITION CONCERNING MEDTCNL NEGLI6ENCE AND STAFF INCOMPEIENCE THAT LED
TO PREVENTADLE DEATH OF SIX (6) YEAR OLD M/S ANNITA .,EPKORIR CHIRCHIB OII

rolH MAY lolt

wE, the undersigned hereln have appolnted t\e flrm o, MUrAt oDUoR & coMpANy
ADVOCATES (MOCA) LLp to act for ut ln there pioccedlngs.

our address for servlce for the purposc of these proceedlngs shall henceforth be c/o
MUTAI ODUOR & COMPANY ADVOCATES (MOCA) LLp, I(VOA paAZA,TrH FLOOR, OLOO
srREET, P.o. Box ro768-3oroo, ELDonET, and emalt rddrer;: mutaloduor@gmair.com

oArED at ELDoRETt 

^......AAh....day 
of...... 2o24

SIGNED: ISAACKANDtE...

lD NUMBER:22412or8

PHONE: 07to122296

MERCY JEPKORIR KIPR

lD NUMBER: z1386oro

PHONE: 072o4962o5

ONO:.........

MUTAI ODUOR & CO A TEs (MOCA) rLP
ADVOCATE R THE PETITIONERS

aRAr^rx

Mutai Oduor & Company Advocates (MOCA) LLp
KVDA Plaza, Trh Floor,

P.O. Box ro768.3oroo

ELDORET

rnutaig{ uev@gma il.com
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Annex 3:

Report from the Moi Teaching and Referrat
Hospitat (MTRH)
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.HE SENATEI
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29 Als 202r r&'l
r.t,!ilil('s r )ljl:l(.1:

An ISO 900'l:201 5 Certiricd Ho:pital

@
MOI TEACHING AND REFERRAL HOSPITAL

Emrll: gplEE[ig.[e
Telcphonc: Oil 70tl17 I lU,
Fex: O5! a061l19

NAltDt ROAI)

P.O. BOX 3
ETDfrET, XINYA

Dete: 26 Augrust 2024

To.

J.M. Npgenye CBS,

Clcrtofthc S.n tc,

Clc*s Clrambcrs,

Miamcnt Buildings,

P. O. Box,llE42 - 00100,

Nairobi

Euail clerk.sant@parliarucnt.go.le arxl herlthconruriltee.seuate@parlinrueot.go.ke

a

Dear C&r'(

T

Ref: ELD/IvfTRIVADMIN/I /l -5Nol-.W20o7 (4)

I

PETITION R,EGARDIIIG TIIE ALLEGED MEDICAL NEGLIGE{CE AFID STAFF

INGOMPETENCDTLEADING TOTIIE DEATIT OF MS. ANNITA JEPKORIR AT
MOI TEACEING AND REFIRRAL IIOBPITAL.

Refereucc is urade to dre above uratter and lorn letler datcd l7lh htly 2V24. the attaclrcd

petitioos togpther with the llansard Repqt of lhc plensry session of the Senatc lrcld ou

We&resday, l0th July 2024 arxl wish to rcqnd as follorvs.

Moi Teaching & Refcrral Hcpital olfercd tlre late Anita Chepkorir tbc highest attaiuable healtlr

care servicee IIer caregivers inchxled rnt orly rredical specialists irr Cardio-tlroracic surgery,

Cmsultant paediatricians hrt also a ltofessor in Cardietboracic surgery. Behw is tlre

clumology of events.

Ou 9tlt ofJaurary2OZl llre late Aurla Jeptorir was aduitted at Moi Teachil4l aod Refcrral

Hospital hcrcin referred to as MTRH. She was head aud disclrargcd ou 2Eth January 2021. She

was le-afutiltd ou Etlt Fehrnry attd disclutgerl orr l4llr l'chnnry 2021. .Slrr ;rasscd on whilc
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playing with other children more than 2months after the surgery.'l-he post-mortem established

that cause ofdeath was asphyxia due to aspirated food particles (that is according to autopsy

report "immediate causc of death: food particles up to the tcrminal bronchi") and not duc to

airway obstruction by a Foreign Body (F.B) * alleged by the complainant.

It is further explained that the child was playing with other children when she collapsed and died

and that no cardiopulmonary resuscitation was done since the child was taken to MTRH when

already dead. She was taken skaight to the mortuary.

After the unfortunatc incident MTRH management including the Cardio{horacic team, nurses

and customer relations and communication officers held several meetings including a daylong

one on 25th May 2021 (signed by Chairperson/CEO on 0710612022l arrd 8l6D02l by Secretary)

with the extended family (includiog grandparents, aunts, family friends and neighbours) of the

late Anita Chepkorir to addrcss their concems and complaints. During the meeting her

grandfather remarked that "she had passed on and no effort could bring her to life again. That he

believed that, no doctor had an intention to kitl her; because if any clinical person would plan to

kill, it would be a matter of few seconds." Which MTRI{ concurrcd with. Considering she passed

on while playing with otherchildren more than two and months aftcr surgery (i.e. from 22nd

laouary 2021when she was operated to lOth May 2021 when she passcd on) it is not possible to

connect the cause ofdeath with the surgery. (Plcase see lhe alloched leltcrfrom Mercy and

Isock Chirchir dated ITlh Jane 2021, os well os ll{TRH response to Isock and Merqt doted

22nd June 2021,)

ln response to Mr. Amos Kimebur, the farnily neighbour and friend MTRI{ offered the family,

fi.rll psychological counseling and support free of charge. (The minulesfor 25th Moy 2021 ore

altached here lor eose of reference).

On 28th lvne202l her Mother Mercy J. Kiprono fited a case MTRII "gainst MTRI{ l(ef No.

MPDC/DEC.128314312021102 at the Kenya Medical Practitioners and Dentist Council

Disciplinary and Ethics Committee herein referred to DC case Number 43 of 202l.lt was hcard

and determined on 5th May 2023. MTRH was directed to mediate with the estate of the late

Anita Jepkorir with a view of making restitution and thereafter inform the Couocil. The whole

process was full of drama from Mercy J. Kiprono (Attoched PteaseJind o tctlerlrom RMPDC
to MTRI{ rlolcd 2lst Jul1, 2021, MTRH execulive cose sunmmry daled 30ltt July 2021 sent lo

KMPDC, outopsy report doted 26lh May 2021 KMPDC, MTRH lurther teller lo KMpDC
daled 4lh october 2022 and the anrrexures therelo, MTRrr wriilen submissions to KMpDC
daled 26th October 2022 and KMPDC ruling doted Sttt May 2023)

It is noteworthy that Mercy r Kiprono was represented at the KMPDC DEC by an Advocate

Named Professor Peter Kiama wangai please see page 6 paragraph numbered 9 of the ruling.
Therefore, aftcr the ruling Counsel for MTRH Mr- Josphat Mutuma Kirima contacted him to

a

T
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kick start tbe negotiatiou for quauhuu for daoages. It rvas ageed that tlre quautruu witl be based
ou case lauy'precedeuce. This was uot to be.

Ott 2ttd Juue MTRH received a letter frour IWS Tarigo Kiptoo & Co Advocates iufonning it
about chauge ofadvocates and deuranding rnediatiou iu a ucutral grouud and a uentral rnediator.
MTRH obLiged aud requested tbe Nairobi Ceutre for toteruational Arbitration to guide the
mediatiou process since it is the statlrtorily rDaudated body- Horvever, Mercy fnshated the

Process by arbitary cluuging her advocates, blanring everyonc including her advocates, tlre
NCIA, KMPDC, MTRH and its staffmernbers aud refusiug to attend auy nreetings. The
urediation collapsed.

It is MTRH submissioos that it frnds itself iu t[is uoerwiable position of being accused of all
urauner of mideeds not because of auy fault conrrnitted by itself or it eurployees. We huurbly
reQuest this houourable horse to lrold aud find tlrat MTRH lras deruonshated tlrat it did
everything possible to resolve coruplaint, but it renrains rurrcsolved. In thc circrunstances it could
only wait for uext opportunity to resolve tlre disprte as guided by lhc larv inclldiug the Keuya
Medical Practitioners Dentist Act. Hopefirlly tlris houorrrable lrorue will finally bring it to
closure.

It is MTRH's frrther srrbnrission that Alita rvas liureorsty diagrosed with FB brouchrs anct all
the necessary uredical experts iuvolved in her treahueut, also all uecessary investigatious where
couducted aud tlrat at no tirue did it or its eurployecs dernonslrate ill ruotivc or abdicate their duty
of care, including duriug its efforts to rnediate quauh.un of daurages as ordered by I(MpDC.

Yorrrs 9i*4,

@e

T

DR PEILIPIC KIRWA
Ae CHIEF E)GCUTIVE OTFICER



MRISACK CHIRCHRYMERCY CHIRCHIR.

P.O BOX347-30r00

ELDORET

t7/06n021

TIIEDIRECTOR

MTRIT

ELDORET.

We MTISACK CHIRCHI& AND MRs CHIRCHIRMERC Y, as the parcnts ofour late
daughterANTTAJEPKORIR. Are w.iting this lettcr in pain to raisc and forward our complain
to youi oftice. This is duc to the medical opcra0ons and Degligcncc that was done by your
doctors (l). Dr. Ondiko, (2) prof Orysula (3)Dr Wanyonyi. Your officc is vcry much awarc liat
at thc cnd it rcsultcd to thc de€th ofour lovely daughtcr. Through our howlcdgc, obscrvatious
and cvcn the pathologr rcsults it clearly indicated that tbcrc was professional failurcs and
medical malpractice ard thc doctors involvcd should bc held rcsponsiblc for the loss. Wc as a
family and the parcnts of our latc daughtcr Anita Jcpkorir have the following demaads

Wc arc ocreforo giving your ollicc a duratiotr of7 (scvco) days sfardrg from thls datc to
rcspond !o this ruattcr. Failurc to do so rvc shall procccd to sea,& lcs"( 

"d.ri"" 
and redrc_<s in o

':oud of law.

Thank you

Yours. Mcrcy Chirchir.

Ard .Isack Chirchir.

07 2032229 6 I 07 20 49 620 s

(l) Thc rcsponsiblc person should admit the mcss in witing

@) To rcgistar a word of sorrow and apology in wh.ichcver form-

(3) should bc rcady to negotiatc and to mcct a[ the mcdical aad firnerar cxpcnses that wcr6-
incurred duc to thc iacidcnt,.the loss of child,s cxpcctalions. Thc pain ofsufferinepfthp kids 8!d
the geoera.l damages.
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Mr Isadt Chirchir/Mcrcy Chirctrir
P.O. Box 347 -30rc0 

:
ELDORET

[s,-,rr-''& t..l.lb"J

Email:

Dear

E ND

)

E FO

NANDI ROAD
PtO. BOX 3_3olo0
ELDORBT,KENYA

22"d Juoa,202l

E E F
I

P D

This is in refcr-encc ro yoru lcttcr datcd l7,r,June, 2021.

-vfoi Teaching and Rcfcual Hospitat M[RH) is thc lcading Multi_Spcc;elry &cferml Hospital inhe region with a coverq:_sfar*i.rg'ttr" *"I,ur".ha.lf of licnya, .ortc.i Uganda, Sourrr suda.rnorgst orher a'cas. MTRH is comr-r',.itt.d a or^riq, tr""tttr.n.Jf.o*,rJfin u., op*, tmnsr)arcntand accountable rnannct as dictated ty iu Co.., V^tr"r.

r dre coursc of providing rhis service, I\,ftRH 
l^a 1 

rti*"g, attcnding ro thc Lete Anita Jcpkorir.Following passing ou old" oilA,,-{o31 ft;"I)' :"'tactcd aid rnct a r",i oir."r. of MTRFI, 6nallyading to a rneeti'g b"nvcc^ MTRH tut^nng",1r"nt, trre farnily 
""a 

,".ai"a carcgivcrs.

A &y-long rnceting was hcld bctrvcen yourscrves.and MrlJ{ Managcrnent o n25,1, Mq,lQrl. ycjurrnily mcrnbcrs who rverc prcseot rvctc Isaac lCpcrrirchir, Mcrcy Kiprono, Stanlcy Moiy, Juliaoiy, Lulres l(i1>rop, ptiscilla IGndic, B"^;i;; sn*", Ar.ro. ICrncbus.'on trrc Mn(H sidc wcreDr' urilson I(' Aruasa, EBS (chicf Exccutivc ottrcer (CE^o), Chairirrg drc afrcrnoon scssio,), Dr.ilip lCrwa (Scnior Dirccio.-r, Clirical S"*i*s.,(SDCS), chairing-the rnotning scssion), Dt.

"."1':::,:,:t;rritf,. 
o^"'o chu,nbn, D.. Alr*; w^nyo.,y; D.. E;"; N.ho^r, Dorecn Mutegi,

'irrg 
thc mcedng, your tcari) rvas takcn thtough Anita,s trcxt(.ent steps as follows;

" Tlrat patic[t Anita was adrnittcd on 9"'lanuaty,.202-l with a history of haviog ilhalcd aFnr.e.iotr lrndv r/trR\ ; F..,, A^..- ^^..r,^.. ._-i. -___ -;-.-J t-:-..- .-.. . . ,

@

ccp@ rn trh.go Jtc /ccosof6cc@mtrh go.lic



o That trrc paricnr rvas tar(eo to thcatr.c on l0'r,Januaq ,, 20zr for bronc6oscbpy *h.." .,oforeign body rvas not visuarized but a large rnucus prug rvas washcd out.
" on 13'l'Ja'uary, 2021 a gas tro,grap hir: test rvas donc duc occasional short.css of btcath tou:Ic out crachea-oesophagcal E-stuia. No abnonnaliry ** f.rra...'
" on r 8d'Jnnuary, 2021 a vir.nral bronchoscopy or, ti. ,:;;i .;rl.a"."a and done trrc nextday' This confurned a preseoce of a foreign t;ay 

^ 
,rr. ,]!i, rr.#rr*.

" oo 22ad January,2021 $c paticnt hlicn to thca trc rvcre i'b.or..hor.opy was donc in anarternpr to vicrv aud rcrnovc thc forcien body. Trris .r^r;";;;:;;rrrl 
", 

th. forcign bodywas not visuar'izcd hcncc con'crtcd to"^ trrorrco,"r.,y r., air".,l",r.or., or ng.''?ff.*:.Hi: 
T;i,'?; J,:lTf,Hj'. l"il -p'p^'"' :L* " 

rigrrt ru ng a n d rcmovcd bv

found to fully cxpand. 
tn loc'!sor tooth' Thc lung rvas thcn inflatcd and

" 
I;;i:n*"tivcly, 

the paticnt had unc*cnrful recovery and rvc'r homc on thc 27^January,

o The paticnt rvas rcvicwcd in thc cardiothoracic oupatic,t clinic and fouod to !:e irr goodhe.rlth and hencc discharged fronr folbrv_up.
o Thc patient rva's adurittcd to- thc pacdiat'i. -..d or, g,r, February, 2021 with flcaturcs o[pncumoruia rve'c a cf scrn donc sl,o.ucd bi-faser p;:yr;i-.#'prcurar thicrccning postjf;:ffif*#;ar;f , *corrercd a ftcr rreau,cqi rvith.intibioti.rl w", air.r.,^.g"ail.;

" Followiog Anitr,s passiog on 10,r, May,202l a post rhottsrn rvas donc whcrc thc Endings#crc pcdplrcrel cyanosi{.food p^.ti.i". in thc trachea, fean:rcs oi jno"or"a 
intracranialprcssurc in rhc btain, lung had mlrtiprc absccsses *,rrl il'.Jg^i"I, 1.* rigtrt btonchus.

r'f,om thc abo've paticrlt tDanngcment, lve mct and cxcceded thc Stendard of Care rcquircd eache- Duriag thc mccdog on 2j* May, 2021MTRH Managemcng ;;di.;i ; *ho r'anagcd thcent and othir ernployccs 
Prcsent co.dolcd rvith you. dry.raai5 *1," y"J-a accuscd of usingrnfticndly languagc untcscrvedly_ apologizcd for an1 hurt this ,r,glr; #;."uscd to the farnily.rce your asscrtion that tvfrRH oia n"t co.dolc *i,h you. r"Jir 

".,*".
rt dre cnd oI thc rnceti*g,-rl:r": .y::,].,1,'statcd-by yourrcpresenradves 

flcpkotir,s Gmodfatrrcr)no doctor had an intcntion to lcill Aniia and if ircy did iiwould 1.,r"" b".;; a rnattcr of scco.dsthat rhe fa*rily.rty ivx*ccd to lcnow rhc trurrr.ltrri,*t1.rr", g",i;.,".ur.c accotdingry.
'" *:r:il:;,:,ffi1 

rvc hact givcn a rr.uc rcacction .a-;;-p"";;,s ,ranagernc.r and

rrrs rrom thc ti'rc o",I ffi fl ::'j":i:,:;ffi "H;ffi ;:T:[o;;.* i ;mmT:l. ttt 2021 ' Thc MTIIH doctots artd catc f..t".Iiry Lad dooc ar,"i, rrlr, 
^u 

.long to cnsur,e Anitaered from hcr nrcdical ptoblcrrr.

r " g conclusion of thc rneeting, it-rvas agrecd that,MTRH rvould suppott Anita,s parcnts wirhological counsclli.g 
"nd 

anj. otrr". nrri.toncc wrrich ,L"y -;;.;;:i;i..i"g tr* tirnc. Thc,..:lrr.::Tj:r:""n a. appoirrtrncut anytirnc wirh ttrc Cnitf A*".,i," Ola.", (CEO) for any

- fI rcaclrcd yo. on ,", li:.:,.:!.?r,[or. 
,thc 

psl,chologicrl cou,sclirrg supporr as agrccd but youed that )'ou wcrc not i[tcrcsted in th" ,"rrio,rs and necdcd to sc" thc cEo. wc schcdurcdr r:cccing for Friday 4'r'Ju*c, z0zr bur.cfotts to rcach yor-r r.;;":;,;; wcrc.[ut1c as you
: rndicatcd that the nodce was short. Ir.r:rrrct, another n,..ring.r^, pir;;;;';r wcd.csday 23d021 but bcforc then, rvc rcccived thc dcnrand lctrcr datcd l7-i"",-2021.

i
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It isrhcrcforc utterly surpdsing to reccivc your dcmand letrcr itnputing ill urotive.on thc prut ofMTRH and, its 
. 
crnplol,ccs. This lus rcft in doubt your si"o""riry during air our

cngagements/rucctings with yoursclves.

discussions rvcrc hcld rvithout prejudicc and ilo not. in. any rvay
liabiiity or adrnission of rncdical ncgligcocc in rnanagcrncnr of

I(ndly understand that rhe said
irnply MTRII acccptance of any
htc Anica Jeplcoi.

Yours )

Mol TE cl Iil{G ANI) ROFETTRAL flosrtTAl

CEO
a\ p ir t' ?'! "rf.o

qa,,,^g. ff\of.\f-U1
DR. WI.LSON IC ARUASA, EBS

slcr{.,.........
I - l0tiro' ELDOR6T

P- O..Oox

All corespondence should be addressed lo lhe Chie( E xe culiie Olftce r
Visit our Webslle: www.mtrh.oo.ke
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Wilsoa K. r\:uasa, EBS

PhiliplCnva*
i.:

stephen (Jndtgo

David I( Chumba

.t\lfred Wanyonyi

Nshom Ernesc Bah

TH

M

1. Dr

2. Dr

3. Dr

4. Dr

5.. Dr

6. Dt

)lpslleor

Chief Exccutivc Of6cer Chairing

Seaior DireLtot, Clinical Services i S."..,"*
:

Ca-t'dio thoracic Surgeon

Coosultnnt Pathologist - Moi Univcrsity; School of Medicine

Registrar, COSECSA

Regiscru, Anacsrhesia '
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1. lvlcrcy l(jprooo

2. lvlr. Isaac I(pchirchir

3. Mr. Sranley lvloll'

4. Mrs. Julia ivloiy

5. Ir,lr. Lukas lGprcp

6. PrisciLlt l(.andie

7. Bcarrice Sarvc

8. ,r\uros liirnebrrr

IN.ATTENDANCE

1. Consolata.Rop

2. Dorcerr.Nluregi

cDilrcb $o 4

Mothcr

Father

Grandfadrcr.

Grandm<;drer

Farnily rncorbcr

Aun r

t\unr

FnniJy fticn d ancl r neighbor

FIead, Corporate Conrmunicadons

Custon:crs Rc.ladons Nurse Co-ordinator

Page 2 of10

CIUuim' Bt-bIr,

ITEM AGENDA
ACTION

Introdrrctio n

Doreerr. IvIutegi.

The chai-t' rvclconrcd mcmbcrs 1nd huoduccd ro the agc'da of tlrc day rvhich rvas a

fnmily confcreoce with Moi rcacl'ring and Rcfe'al Hospiral GvITRH) on menagcmenr

of the Late Anita Chepkorir..

The mceting s,as callcd to ordcr at 10:00 a.m nnd a rvotd of pmyet rvas said by

Ch a.ir?crs on./CEO
Secretary

FA]VIILY OF TI.IE LATE ANITA CIIEPKORIR



I

ft
i
I

\



Aftcr giving an ovcrgierv of a, the maoagcmeot done to the late Ania he informed
the family that lvlTRH is cosrmirced ro quality heakhcnrc.

Hc addcd that MrRH is opcn ct uansparent nod is committed in doing rvrrar is right
and best for i.ts clicns.

He informed fami-ly mernbers that the team thar managed.Late Anita was derermined
to give.the bcst 

^od 
rras hopipg for dre [:cst ourcome.

from

fo

cT11 hC rh n cen duou illTt an drmengh f erh oge en 9Pn uan 20l 1ary
n't a. en ln usg

:1 rvards u!gl -u In aatdio orhP IC ru ndc,
a drus ost anns d n U en od rvard.P

;

oncerns / Corriplaiosa

expectadons rvhich rvas tluce. That is.one rvhich rvas removed from the broochus
(foreign body) and svo rvhich rvere accidcnrally.exuacted during the procedure.
If the Doctor vas nor corDperenc 'ro lemove the fgreign body (FB), hc could have
refc*ed the padent instead of cheacing that che FB rvas a tooth. They felt that the
tooth was a "lorv hanging fnrit ,, 

aftcr missing the ioteoded foreign body.
The opetadoo ,w;rs dooe by a smdcnt Dr. !?aoyony.i and not by a Consultant, Dr.
Ondigo.

Dr' rJ(anyonyi called the family hnd rocked drerr in one of the room and ralked to
chern rudely rvhcn drcy demandcd for dre t}.ird toorh.

Dr. l7anyonyi informed rhem that if drey coorinucd complainin

Thc number.of tceth ru."pp.J

g about dre tooth, the

up on Anita's Icg lvere crvo conuary to th&

Page 3 of 10
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That,A,nira stayed in the rvard from 9d' to 20't' rvithour any invesdgatioos.

,Anih rvm adroitrcd in Upcado rvard with pneumonia with the iaitial signs,/ symptoms

rvhich she had preseptEd rvith, mcaniog Fl] had not beeo rcmoved.

Dcmandcd to be explaincd rvhat the repcat CT Scrn chcst rcvealed.

During the pos*norrem r seed similar to rvhar the mother hacr given hiscory abour

and sirnilar to the report of CT Scan chest was fonnd in the lungs.

on coming ftom thc posrmortcln thcy fclt n nced to raise a complain t and tl.rey vere

Ii'ked to customer care ofEcer cnlled Doreen lvlutegi. Dorcen took n shott hisrory

of thc illness and lcarnirrg that Anim hnd fust been brought to Hospital on 9,r'

January,2021 nnd it rvns alrcady in May 2021 concluded that *ris probably courd be

anodrer FB.

'rhey rvanted to knorv if drc rclative signcd a consent for cr Scan chcst rvith conunst.

nut'ses could hlrm thcir child

Response from Dr. Stephen
. ir!

Oadigo 1/. He said thac he has becn a Cardiothoracic Surgcon for Eftcen (15) ycars.

He tl'ren e,.plained the usual process of managing a foreigo body (FB) in the luogs.

The fust step is usually a bronchoscopy bur sometimes a thomcotomy may bc done if
dre foreign body cannot be rernoved reitb the btondroscope.

The family rvas srkcn through the managemcnt of Anita in detail.

'ftre l'.rte r\niur rvas in the rvard for some drnc in tbc rvard with complaints of hnwing

Dt. Stephen Oodigo started by regis tering his condolcnces to the family

e,,--q oa{pa[ts1 Page 4 of 10
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I r
h i ed 1 FB 5he wits keo EO rh ea.tI [or b h bu foronc coPv t r10 Tugo bodv \v1s

&is the child tn cl:c rvard for itod
E oo 13/'l /2021 Gas trographin s*dics rvcrc donc ro rure out Thoraco-cosophagcal

Fisnrla. The results were normal - No 6smla.

or20/1/202t a virnral bronchoscopy rvas,one (cr Scan chcst wit' con*ast).
Dr o'digo informed chem rhat wc don't usuaUy rnke rvritteo but a verbal consenr
when doing CT Scan rvirh conuast.

on 22/ 1/2021padcnt rvns taken ro drenue fot bronchoscopy rvere rl:e foreigo body
could not be scen/reachcd. Hc dccided ro do a Thoracotomy.

Hc' palpated n hnrd objcct and rvhen he made an incisioa,rvhat rvas found as an

incisor tootb.

After removal of the foreign body thc lung rvas in.ated, thcre was no lung co,apsc
and he was sure that he had rcmoved che foreign body.

Afcer d:e proccdute thc padcnr rvas managcd in Fadhii rvard for threc days with grear
imptovemenc Then she rvas discharged.

Thc cardiothoracic ccam latcr sarv thc patient nvice in the clinic and rvas doiog rvdl.

The paricnt.'vas later admincd to dpcodo rvnll. A iipcat: cr scnn done io the rvud
sllowcd bi-basal pneumonia.

Responsc fiom Dr. Ernest

Nshom

Dr. Ersest Nshom registered hii cori

He rvas the Assistant r\nesthesiologis r rvid: Dr. ICma-oi Mbugun

dolcnces also to tirc family

Chdrperson,/CEO o$1ola Page 5 of 10

Secretarv $ti D a &r

visualized. After rcmaincd trea'tment observadon.



f

Surgeoo temoved a tooth fron: the luogs during thoracotomy.

He said he latet me! the mother of Anita along niley Mother aud Baby Flospital. The

rnothcr asked him about thc nurnbcr.of tccth aod hc only remembcred relling her that

thcy rv&e nvo. But didn't engagc much bccausc he lvas rushing to theauc.

Rcporrcd rhar rhe ancsrbesra plocess rvas uncvcntfrrl and can confrrm rhar rhc

Response ftom Dr. Alfted

Vanyonyi above.

Hc sdd thar larcr afrer surgery, the aurse f:or Fadh.ili rvard callcd him to cor:re and

talk to thc family on thc issues they hnd rnised.

Hc was not in the Hospitnl thco but drove back to mccc thc Family.

He secured an of6ce t. talli to them for privncy/conEdentiality purpose. This rvas

not ill inteodcd.

He dcnied rlueateoirrg them or tilking to them rudely.

Hc apologizcd for any form of hurt that hc may havc ceuscd durhg thcir

cooversadon.

Dr. r\lfred Wanyonyi srid he rvas the Assistaot Sul'gcon aod sugery tveDt as cxplained

Response from Doreen

Mutegi

Doreeu startcd by registerin[ her condolcnces to the hmily

Doreen apologized to the reladvcs for being hurt during rhc conversed.on

Page 6 of 10

Chai-rperson,/CEO cq\a6\lplt
Setrctary

L el

!

o

\----{ALr^--I-,



t t

she said aftcr talciog the history she inforrned trre rerndves.drar she t*^s to orgurize a

meeciog rvith the family mernbers, surgeoDs rvho d.id the operetion nnd crio.icrr tcam
rvho managcd the latc Anita.

The surgeon wouid expLrin ro che fanri-ly rhc issue of rhe foreign bodv.

She promised to bc a good listener aod not to rush into conclusion

I

Responsc ftom Dr. David

K. Chumba made an incision on the right lung, hc found a hard seed and thc relatives shoutcd at
him to stop the piocedure.

o He wondered rvhy.
i.o so he asked for rhe history of rvhicli they oarratcd to him somc rclarivcs moved our

but hc condnued rvith the posrmoltern.

" Thc brain and liver hrd some absccss-like areas ftorn rvhich he rook samplcs for
his cological con6rmation.

o Dr. David I(. Churnba said thar as he rvas continuing with the postrhortcm n hen he

Remarks

Graodfather

from the

No form of efforts rvould bring her to lifc again.

He added that he be[c'ies thoi no docror had an intendon to ldll because if any

clinical person rvould plan this, it rvould be a m^trer of a fcw seionds.

He said that Ania bad passcd on.

Cha.irperson/CEO
gd^--z cPrt-bn€ Pagc 7 of .10
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! The trvo operations took sorne ri.rre and nobody can tahc all thar rimc if he/ shc
iotended to do evil

E He informed rhcm rhat he's beeo in lvfrRH for many yeus and rrrat Dr. ondigo is
our cardiothoracic Surgcon rvho has long cxperience with very good professionar
standards

LIc assured rhe family that thcre rves oo profession:rl ncgligcnce at all.

He infomed rhc family that Dr. rvanyonyi is a Rcgistrar and a snrcrcnt working under
coosultants and that he wrote rhc thcatre notes under iostrucdons of Dr. ondigo as

hc rvas ao Assistant Surgcon.

He infonoed thcm that hc rvill look into the issues rhey raised about Dr. waayonyi
1drtriai561giy6ly.

on asking Mr. Amos I(irncbur, rhe family fricnd and a oeighbour rvhar. kind of
assisrancc family wishcd MTRH to do for trrem, he said thc Hospirar to decide and

also thc family will discuss further and revcrt.

He dren adviscd the parerrcs of Aniq to be assisted with psychological counscrling as

soon as possible.

Hc asked the family mernbcrs to book an appointmeot any tin:c later and be ftee to

shnre more,

Action: Consolata

to coordinarc

Chtir?etson,/CEO %.,*O pX{-!\.ro al
Page 9 of 10
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lhere being r')o ttt)y odlcx bu:. 'ress for discussion, thc ureeting rvas adjourncrJ ar 4:45 p.m with a rvord of
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DR. WILSON K. ARUASA, EBS
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DATE

DR. PHILIP KIRWA

SENIOR DiRECTOR, CLINICAL SERYICES
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An.ltO 9C::ii:ilt j (iriirj(J !{orailal

MOI TEACHI}..IG .I,i" ) REFERRAL IIOSPITAL

ANITA CHEPKORIR

IPNO - tOO2542

DOB - 2016

EXECUTIVE E SUMMARY

Anita Chepkorir war a 5.year-old girl r.vlto r.r.u firrt ;een orr 9,r,J.rnuary. 2O2l at l2.OO

noon with history of choking on a seed. Her r.,rrnp1663 then were vomiting.

drooling. cough and rerpirato^,,,'ri(t ietr.

The lmpresrion war foreign bc..Jy brcrnchus. She r'.,a r lubsequently donc

bronchoscopy in theatre thai cvcrrr::1r. i:r theatre only a mucut plug rvar noted at

carina and was cleared out.

The next day on llrh January. 2O21. ihc r..,at ltable btrt .ar.ts kept for obrervation. She

war noted be doing well but gcttirrg occarional dylpnea.

On the l2'h January 2O21. galtrcgr;:fin rtrrdicl v.,crc done to rule out any trachea-

oesophaSeal fistula. Thit came out flr not'iir:tl.

On l Srh January. a virtual bronchc:,rc'p.,, .rar requerted. This lhowed a rint like

foreign body in the proximal righi rrr.'iir.r t-,rcnchur.

She war then planned for electivc t,r{)r r.!ujrcopy anrl p<.xsibl;, thoracotomy. which

wat done oa 22"1 January,2O2i. 'l lr-. lir'orrchotcopv u,ar not ruccerrful in retrieving

the foreign body and hence pr' :.-iti , r :' i l() tlroracotonty. At tlloracotomy. a foreign
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body uvar palpated and rer ric'eci by lharp dilsection where an incisor tooth was

Polt opeiativcly. the patient rcc!.,,.,*:'e(l '.r.eil and tval dircharged on 26rh January 2021.

She war reviewed in oPD on 4'r r:,:[:rt::r..,.2021 and war found to have recovered

well with no neu/ conrplaints.

The paticnt wa, reen arrd treatsci L)n i:-', rr)rlruary, 2o2l for abdominar pain. fever.

dyspnea and bilateral batal crcpit,-,iiorri.

She v.,ar admirted to Pediatric lv{edic,rr t/"rardr and treated for bronchopneumonia

poJt thoracoiomy on 8,h Februar;,20.21. She war alro done a chert cr rcan which

rhowed a bi-baral pneumonia a,d pieural thickening. she war treated ruccelrfully

and dircharged on the l4ri Februar.;, le2;.

She war reen on I6x'and 22,,r zr.or.i! ir, c)pD clinic and treated for URTI. After that

the palicni ..rer not reen again in i"iT:i: i.

Following the demise of rhe paiient ir rirerii^g rtar held at the requert of the family

with the hcspital managcmen( ar'rri tli,: d,rre-give6 on 25rh May 2021. Thir was to

condole r,uith the fanrily. ruppor! tlrcnr cjuring the grieving period and to lirten and

anrwer any quertionr the1, 636. 
-l'lrn 

rrri.r:ring wal chaired by the senior director from

lo:oo.rrn to 3:o0 prn then bv rhr: cEo ironr 3:00 pm to 5:30 pm. ln the mieting.

most irucl railed vvere anrwcrcd .:nd e:ipiained appropriately. we agreed to further

rupport the ianrill, enrotional tli,.ou?lt ccunselling and further future meetingr if they

ro dcrired.

Fronr rhr: abo'e chronology of ir':tr:r'.. -:;rrr(';lr. the patient war managed ar per the

rtandard cf care. Tlrcre v.,ar nc ilr.....,iri ..,r i:',ient to harm the patient from any of the

care-giver. $l'te valu: our clicntr an.:J,';;i! ah,rays ltrive to improve the outcome, and

cxperienccs irr wc iiivc r'hem riigtri:;r ;:+;;ibre quarity healthcare in a friendry and

conduclve en,.rirorrinent-
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ANTTA CHEPKOR|R/DC CASE NO 43 OF 2021.

OOCUMEIITS PROVIDED

1. Forivarding letter from CtO, Dr. Vy'il:;c.,:r Aru;rsa. f,ri:i

2. Executive sumorary by SDCS, Dr. Philtip Kirwa

3. Statemenf 3 frorn

. Pro(.8. O. l(hwa-Oisl,ui;

. Dr. Ondigo Srephcn

. Dr. Mark Oloo

. Dr. Alfred Wanyonl,i

. Dr. lsmael lr,4ohanrlneci

. Dr. Ernest Nshom

. Dr. Victor Ouma

{. Certified copy ofpatient's iitc

5. Trvo CT Scan CDs (the reports are irrsije tlrc copy oi the file.

6 Autopsy report
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Ad ISO 900lrl015 Ccnlfi€d Horplr:l

MOI TEACHTNG AND REFERRAL HOSPITAL

FAREWELL HOME

RE: AUTOPSY RXPORT OF DECEASED

ANITA JEPKORIR I(ANDIE . 5 YEARS

My full nanre is Dr. David K. Chumba. I am legally qualificd pathologist, registered by the

Kenya Medical Practitioners and Dentist Board and currently working as a Senior Lccturer

Departmcnt of Human Pathology and Forensic Medicinc Departnrent and College of Health

Sciences-Moi University.

My phvsical addrcss is:

Departmcnt of Histopathology and Forensic Mcdicine, Moi University, P.O. Box 4606

Eldoret- Kenya.

Tclephonc: dchurnba@yahoo.com

Ce I I Phone 07 22-24'1 909

My Qualification are:

MBcHB ( UoN 1994)

MMEd (t{uman Patholory UoN 2006)

Diploma Forensic Pathology (Durban SA)

On13.05.2021 at MTR[{ Farervcll, I performed an autopsy on the bodyof Anita Jepkorir Kandie

according to thc request of the relativc
l. lsaac Kandie - Father

2. Lucas Kiprop- Uncle

DECDASED BACKGROUND
History of fall and become weak.

Usual rcsidcnce: Annex

Occupation: child

Date of Death: 10.05.2021

Place of Death: MTRH

Place of Post Mortem: MTR['I Farewcll Horne

Date of Autopsy I1.05.2021

Death certificate Nurnber: 1729158

EXTERNAL EXAMTNATION
The body is that of young girl measuring 80cnr. Mild peripheral cyanosis. No extcmal irrjuries

I

kEcs



POS ORTEM CH ANGES

Post nrortenl changes are not Prolllinent, rigor mortis was poorly establishcd in all skeletal

rrursclcs. The body feels cold due lo refrigeratiou. Signs of rnedical intervention noted

Head and Neck

Normal
Chcst
Nornral

Abdom cn:

External gcnitalia;

Upper and lorver lintbs

Central Nervous Systcm:

TNTDRNAL EXAMINATION
Cardiovascular: The pcricardial sac containcd ofyellowish transluccot fluid

Heart is: Nornral

Rcsp irato aem;

ght lung has nrultiple absccsses
4

Thc hyoid and thyroid cartilage are intact. Food particlcs up to tcrminal bronchi

Foreign body in the right bronchi black mcasuring about 0.5 cm

Digcstivc Systcm:
. The gall bladdcr was thin-wallcd aud distendcd by bilc. Thc pancrias was grey in colour,

congcsted and cdematous. Normal

Gcnitourinary
. Tlrc kidneys wcrc enlarged. Their capsulcs could not easily bc stripped

medulla were reddish in color and cartico-mcdullary definition is seen.

nrcasurcd 6 by 5.5 cm and right 6 by 5cm.

The cortcx and

Lrft kidncy

Entlocrinc Glands:
. The adrenals and thc thyroid are grossly unremarkable.

Central Ncrvous Syslem:
. Erain shows cnlargetncnt rvith features raiscd intracranial pressurc

I{istology Rcport:

Lung: Sections form the lung show multiple abscess and exudate in the surrounding lung

tissuc. A few thrombosed blood vessels noted.

Brain: Sections show edematous brain tissue. No evidence of malaria

Splccn: The splcen show enlargement of thc red pulp but its architecture is prcservcd

Livcr: Sections of the liver show normal liver tissue

'.;z-\.r
1,. ,|

.)i .-I
r,

Hcmopoctic Systcm:
. Thc splcen was rnild cnlargcd. The spleen tissues is soft dark red in colour. The lymph

nodes are not enlarged. soft splcen with features of septicernia



CONCLUSION

Immcdiate causc of dcath: Asphyxia duc to aspi

Undcrlying causc of dcath: Septicenria

Othcr important conditions identiftcd: Muttiple lung abscess due to foreign body

lodged in the right lower bronchus.

DR. DAVID CHUMBA

Date May,2O2l
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An ISO 9001:2015 Ccrtificd ospital

MOI TEACHING AND REF
Enuil;.eoomt rh.co.kc
Tclcphonc: 053 2033{7fip
Fax: 053 206U49

Ref: ELD/MTRH / ADMIN/r/v9Ltt/zCf/

Assistant Director Disciplinary & Ethics,

Kenya Medical Practitioners & Dentists Council.
P.O. Box 4,1839 - 00100

Nairobi.

P

;rrt SlS COU'rClt

i.,,0 rr"tc: oi"rr"t"r

BI5i
ROAD

P.O. 80X 3-30r@

ELDORET, KENYA

Date 4'h October 2022

Ernail info@knrrrdc.go. ke ceo@k m c.so.ke

Der.S?,1

Further statemcnt

xirr: v!0rc:t ?(:cllirctilS
rH0 0t.rirsra c!utclt

orscrrUr{.1ry rx0 tlrjrc: oirl^rv: r

casc no. 43 of 2021 Mcrcv o v MTRHI Kioron

1. I am or wilson K. Aruasa MBs, EBs chief Executive officer ar Moi reaching & Referrar
Hospital (MTRH) the 5'i Respondent as per your retter Ref No. Mpoc/DEc.1283/4 3lzozLloz
dared 2llol l2o2r. Furrher to or. phalip Kirwa's statement, r would like to state as follows:

2. Moi reaching & Referral Hospital offered the late Anita chepkorir the highest attainable
health care services. Her care8ivers included not only medical specialists in Cardio-thoracic
surgery Consultant paediatricians but also a professor in Cardio-thoracic surgery.

3. That, after the unfortunate incident MTRH management induding the cardio-thoracic team,
nurses and customer relations and communication officers held several meetlngs including a

daylong one on 2srh May 2OZ1 with the extended family (including grandparents, aunts,
family friends and neighbours) of the late Anita chepkorir to address their concernJ and
complaints. During the meeting her grandfather remarked that 'she had passed on and no
effon could bring her to life again. That he believed that, no doctor had an intention to kill
her; because if any clinical person wourd plan to kifl, it would be a matter of few seconds.-
which I concurrod with. considering she passed on while playing with other children more
than two and months after surgery i.e- from 22"d January 2021 when she was operated to
106 May 2021 when she passed on, it is not possibre to connect rhe cause of death with rhe
surEerY.

4 ln response to Mr. Amos Kimebur, the family neighbour and friend loffered the family,
MTRH full psychological counselling and support free of charge- The minutes for Z56 May
2021 are attached here for ease of refercnce.

5. At post-monem on 13rn May zozl it was estabrished rhat the cause of death was asphxia
due to aspirated food panicles. rt is not therefore true that the cause of death was surgery.' 
ln any case the FB was in one of the bronci which means one tung was patent and medically' people are known to live with one lung.

6. surprisingly Mercy Kiprono mother of the rate Anita chepkorir has been marigning MTRH at
every opportunity. 5he has not only been heard talki ng evil of MTRH which amounts to
c( of tort of Defama(ion known as "slander,, punishable by imprisonment or

i1i.:.:.

RECE!VED
PO lior [:.iii]. 0,lr.l0 r..\rl(re,l
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payment of darnages which can be in mi[ions of shiIings but arso writing defamatory articl€s
in print and social media. r have attached here some printouts of the weekry Gtizen and
twittcr messages. The messages are not only defamatory to MTRH but also Kenya Medical
Practitioners and oentist goard/councir and the medicar speciarists who treated Anita.

The above publications in print and social media amount to a crime in the law of tort of
Oefamation known as "libel,, and similarly punishable as slander above. However, MTRH and
its medical specialists have restrained themserves from taking any regar aaion against her.
MfRH still believes Mercy Kprono is being misled that there was negligence and that she
can make monetary gain out of it.

Yours Sincerely

ll0t'f
llf'

CD^--o o.t\,"o\r-rr
DR. WIISON K ARUASA, MB' EBS

CHIEE EXCI.TTIVE OFFICER
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artu[a Galtl.rr:....a{ 4.a-..!a rr..ri.-t r.Jrk rr.q.r-. rF.{

?F+LJ:,

$.1 ,.Elll. ..a r.titlr.{.,

A coupl. o, docrorr !r lh. Mol f..ching
And ne{crr.l Hospltal.r. rccur.d of
cru.lng d..th by n.9ttge.|c..

Mcrcy J Kp.mq.llcg.t lrrat Or. E nrfl
Nathor[ 0a. Alftad W.nronrl, p,or. B.r.s.
Otr! r1..0r. Slrphrn. Ondigol ncgllg.nc.
lod to lhc darnltc ol hG, dauohtcrAruh.

JGpkod..

Th. Councl lt la,.cclpt ol. complolnt

f,om M..cy J Kpro;o oo bch.lf of Annlt.

Jcplo.i .g.loat yo!.a.lvas drtrd 29.

Junq 202I (copy.(.chcd for c.se ol
tcrc.!ncc). Ihc compl.hlnt ln lh.
.pdlcltloi tor lodglng I ccmpl.lnt and

rl.t..nant rttiched.lleg!s thrt you

mltdl.gnorcd tho p.tlent lorvlag I
lor.lgn obiccl h lh. patlcof! !h,v6ys/

fungr sftlch Granturlly c.orcd thr d.rnb.
olth. p.tlc.rf I documeot tom the

horpltlfs councll r.ld ln prrt

ta,.Ur COVltr.{e llra..'.. oo .aA{ It t .dra .a e.t.dfi.ilr. cFt4 r

Prot- Ogcndo ..prcraats udy€.slllCr at

(MOPC.

auar*atl e artaar^txrait v xalrt .

,ollllca e taoatt v tag|l - Lota -

COlllACtt v c

O 
qrl'lt nr. r{dr $rrrh

1;\ Cotlfrldr tt&rrhta c.r.@
\-,/ rftl.r.t t ..adrl

/;\ c..r..rr. t DE. rlq. c. .t ,
\./ tru-.

^ 
fir.r Mtt tsar. s,a. tra.

(r rtd J.r h Il. O{i.. ot rli o.ror

r.tr t..toi.t arrrt o|,.lordlf,
6\ &&{ lrr oibr r4t rr, .c.ad,y

\-., 0....'-t.trtah{.ndr.d

@
,!...1L t (rt!-.r,Urb, r.
trdd. tctn !rMl.dr,6'r.d

NEWS

Fdlrt,rJ l.r'rfllr.. I5. 2O:2 . rctl

notlfi.dth.t thc crrlld h.d lw.llowed,
aunrlowa, rcad and rrar ddrLn.ol.l to haa

heallh.

Thc audio.l(achld bclow summ.rkct thc

ca5l.

Ihe vlctlrft r.mlh r.yr th.rlurttcc h.j
bteo deleycd endlhcrefore drolad.

Ihey clairn that ttu hospil.fs

m.nagcmcnl ! Pro,- Ogcndo l! conllicGd

nnd must nol chat(hc council review on

lhc case.

(q

PAINFULL COVER-UP:

Neglig'ence Case Agaiirst Moi
Teaching And Referrgl
Hospital tatlat tiotu.ic

El t"l F}
adrrr.{ Orr &r.r tttn Uhr,t

t id&rAnr.o(au trt t
lF{. alori r,x..r. ot n i
f,-i&a-o&rrrr.iL
$ttht r.r|.!. !st+. rrba

l.nir tlt r.t lnr.i ll.&J
C.{ A.r u&- or? r-dd

" h&* rt&.{. roa,

tar c.i, Ai..l ,|, oLa,t,

l.tq Gll ra.a h aarrr t{ r.trlE
tE .,( th a/iarrt a-

f-

Qf! rar* o.,.q r-ro trr.s4.,
'=' l'am

cIt<u

rffi

ffi
:

ffi
ffi

M
r,...ltl t.-k&r a.rarr .-.i.
ll.r lr-..dO.aGto !..d.

L-L, l.ltl lOO t{d Cdr.rd r.
0-t r. r/.it . h Ar.ir Cr.

Trc'rdlfig

L.l&r ad.l idtrulC li6!
r!. C..rr!d t Orr.l. ar.n4{

Car( 4..a, trlrtt t{r{.Irrt l,
ilo C4O.r!! Ir haaarr(r|rtr
0l t.lo ollt-. lt. tvh.{or

C...J, .r-gtut Cm.d llrarB
a.E A llr tuk o.a.n nr,..

E.i-.8.+&r-'rF.qd-.d*}*tn.,

,Yrri/(r ca!r-.a r-aB. d. iaa.rJ r-..a. d in,.,!_, ..irr, i-ru

o

o

o

o

f,E

Thc doctolr lhat op...tad on Annka

ldr.ctrd h€r tooth cven though lhcy w!r.

,...^t.H-ria.--..ll-e>+..*.-}i*r--d

i.rar r. cdra4r r.a.* -n..r e ?.d! d.ri,turru. crr. b rrrd

The clunc{ hld !sk.d th? .bovr ncaliocnt

doctoaa to rh.rc tlrck,aporls olt $,h.t
happcnad, fh. dradllna vr.r a yclr igq
blt up lo now. nothhg h.3 happcncd.

Yo! sr harabl raqtlr.d to tubmit lho

lollo*hg ao thc Co@cil cm ot b.lo.e

th Atgutl2o2t:

bt A tl.t!,n.nt by.ll thc Rcsponddltt

.ddr.t l^g th. .llcg.tlons m.dc bl thc

Complala.at ln th. co/I],pl.ht lotm .nd
stat.rncot os rorrowr,.

l). Conducl/nE th. vo\g txoc.dtre
wha^ lha patLat l/as to h..te
A. E t,:cting th. Otti.nt't ta.th wh.n

lha aanrc was aol due loa ertfictlon.

lA, Mbdl.gaorlng the patt.nt wlth

pna|Jr'.tlooia whcn sha wat brcughl

b..k lot . (!rth.r ahcck.nd :
lrIF. ngto ctqctse prcpq ikill and

cuc Gqtlrcd ol a doctot-

(bt flrc S' R.tpond.nt to ptoid.
slalcmcnls Lom thc filcdlcel

p.fso/mal adtatsely ficntioncd in lhc

comptalneot's tt.te,,l.er.t l.c_ Ot Oloq

Or,lso,ael,Dr Oufi.:

(c) Cctllfi.d add paginated copf o( th.
ehlL. p.llent\ lle to be sub,i,ined by

lhc 5' R.spoadent.

(d) Ary ohq rclcrant docurncqt (s) ot
inlotmzlioo th.t may asslat thc

ilE{ffi1.:,"

(s
CS .!r*E. l,ot.r L4ir.kn
Cru,n, CrE ,O.l l!|{.. :r
d.tr norho b.,,r.oh. rerl
r.an lII rl*.d Oo6...tG

it.'ffilmdil
'Tho t il,rqnrllikc o ru.y rhould b.
lndcpcnd.nt ond.hould loot .t rtt
tlrc fnccts ol lrrc c.rt. Eunlc. .nd

Yumbr. h. ve .lro.dy lrcco

compronrlscd by lhe doctors. p.ot

09.ndo os a co{ncll mcmbcr lhould

not bc a cesc,lvlawcr boc.uso hc

ovcrScct thc mrn!gcment'. dn

ononymous prraon lnlerestcd In lhe

case lold cnrakuadi.co.n

Emrlltrc!wccl

I

I

Contacl Us

nd:d!*r..d{<r4r&D. rnd.r.vrnrdd,NrF, rii r6t rdj!!/rr-A.{d{ f ,i4. -r.3.-{ru+&ih_r*.r.r$.r,

 nnh. Jcplorlr's ,arnily.lro balicve that

€unlcc Murilth[ th. d.pr/ty dhector in

chargc dhcipline.y r !.vlcq har bren

comp.oml3cd. Shclt lhc onc ryho

rlloc.tcd thc cos! to P.of. Ogendo.
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Docntve thtl lhe .boYc llsled
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+ Tweet
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MergY KiProno

@MercyKillronoBO

t-l 4

SammyLFC @SamnrYYnrnraZ' 2d

Replying to @MercyKiprorro8O and

@BiartcawamLt2

Sorry for what happened. May your find

LT (Jz + 4

3

Replyi ng to @Sant myynrrrtaZ enci @{Ji a rrcar'n;amu2

The operration was done bY two

student doctors ,who Pretended

like consultants during all this 5

months,
7:41 '28 Sep 22 ' Twitter for Attcli'oid

2 Likes

+

I

Tweet yotrr rePlY
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justice
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+ Tweet

Mercy KiProno

@MercyKiProrioBO

Replyin$ to @
t
lvlercyKi prorloSO @s-traklru ntic [ra

and G,s

These students handled mY

cl aughter without su pervision,they

claimed that theY were

consultant,autopsy f rom IVITRH is

clear evidence .kmPdc ,ombudsm

an's,MOH have case but kmPdc

led by Eunice IMuriithi,Daniel

Yumbya ,Hilda karanga are the

worst hyPocrites bedding with

N/TRH .

1B:28 ' 28 Sell 22 ' 
'twitter for Android

3 Likes

tf 4+

Tweet your re1;l5r

3?

a e2
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+ Tweet

Mercy Kiprono

@lvlercyKiprorioSO

i!

Replying to @rs_nal<lrunriclra

Welcomb madam @s-nakhumicha
plis ,i am kneeling,safe us from

the mess in [/TRH Eldoret,its
becoming level 6 HEllunder
the watch of Dr wilson kiprotich
Aruasa,the cardiac professors

allowing the Cosecsa students
from Cameroon quack Dr Ernest

nshom and Alfred wanyonyi from
kenya .

18:'19 . 2B Sep 22 . Twitter for Arrdroid

4+
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-, ,i../,1

:i: I
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I

Tweet your reply

4 Likes

artc
Mercy Kiprono @MercyKipron... . lcl :

Replying to'@i,/ercyKipronoBO

@s_rral<lrunricha and @s

These students lrandled my daughter

without supervision,they claimed that

they were consultant,autopsy from

N/TRH is clear

evidence .kmpdc,ombudsman's,[/OH

s{
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+ Tweet

Mercy Kiprono

@l\4ercyKiproiroBO
!t_

Replying to @DrSLrsa nWaf tr la GDWi I I i a nrsRttto and

2 others :t

3 Lil<es

Kmpdc Eunice lVluriithi , Daniel

Yumbya ,Hilda karanga ,tVlTRH Dr

wilson Aruasa, proff Otysula,Olo

o,Auma,Ondigo,kimani,Cosecsa

students Alf red wanyonYi, Ernest

nshom sustains themselves on

the blood of innocent Patients.
lVly late daughter suffered on the

hands of these students.
18:47- 28 Sep 22 ' Twitter for Androicj

+

Tweet your t'ePlY

s1
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+ Tweet

Mergy Kiprono

@tvlercyl(iltrcjnoSO
ll

Replyi ng to @ Donalcl B Ki pl<orir a rrcl @lV O l'1 -Ketr;';1

Better that one tryin$ to $et

money through forcing PPle to

buy mask,the worst is N/TRH

which allow students to handle

patients on cardiac oPerations

and claim that theY are

consultants.onlY to learnt after

autopsy that mY daughter was

r^nade to be a research specimen.

I saw hell

20:54. 29 Sep 22 ' Tv''ritter for Atrclroici

5 Lil<es

4
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Tweet your rePlY
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+ Tweet

"Ur,?,.'l
ll
.:.-) IOli(

;. -:" e.'

lJ

Mer"cy Kiprono

@fulercyKipronoBO

s

Replyi ng to CrDotta lcl B Ki pkori r arrd s!) Nri O l'l-Kenya

@N4OH,Kenya if N/TRH has

permission from kmPdc Eunice

tMuriithi and Daniel YumbYa to use

human beings like rats ,don't we

have a right to be told?should it

atlow Cosecsa student to handle

patients without su pervision?safe

us.my child carried the FB for

5ms in lung

21:11 .29 Sep 22 ' Twitter for Anclroicl

3 Likes
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OiTweet your rePlY
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219 Annita was choked by a black

ring like seed that went down

to the right brochi.ct chest scan

confirmed. At the theatre, the

two students Dr Alfred Wadeba

Wanyonyi and Dr Ernest Nshom

did a thoracotomy but did not

remove the seed.
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3/9 They only made sure that the

tube reaches the seed, I think

because they knew that their

Prof. Otysula would only check

the tu be. 2 upper incisor teeth

from her mouth were removed

and sticked them separatelY in

her left leg so that I couldn't see

the number of the teeth
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719 Finafly, *e were in and out of
the hos,pital as out-patients untill
the day Annita died while playing

at home. Postmortem showed

that the seed was never removed.

It stayed for nearly five months in
the lung.
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An ISO 9001:2015 Cerrified Hospiral

MOI TEACHING AND REFERRAL HOSPITAL
Email: c m trh o.ke

Telcphone: 053 203347 I l2R

Fax: 053 2061749

NANDI ROAD

P.O. BOX 3

ELDORET, KENYA

O u r Ref: ELDA/ITRI{/ADMIN/I / I 5/VO L.IU\OO7 (4) Datc: 26n October 2022

The Assistant Director Disciplinary & Ethics,

Kenya Medical Practitioners and Dentists Councit,

KMP & DC House,

Woodlands RD, offLenana RD

P O Box 44839 - 00100

Nairobi

Dear .{A CL t L4-../ -

Mcrcy J. Kiprono on Behatf of Anita Jepkorir (deccascd) against MTRH Eldorct and 4 others
DC case numbcr 43 ol202l

Reference is made to your inviration letter Ref: KMPDCTDEC/HEARING.NOTICE/10/2022 dated
20 'september 2022 and the hearing held between Disciplinary & Ethics Committee otthe Council
(herein referred to as the Council) sitting at the Kenya Medical Practitioners and Denrists Council
Office Complex, Committee Room. Between Mercy J. Kiprono and the Moi Teaching & Referral
hospital Represented by its C.E.O & Senior Director Clinicat Services (herein refened to as MTRH),
Professor Barasa otsyula Khwa, Dr. stephen ondigo, Dr. Alfred wanyonyi wandeba and Dr. Ernest
Nshom (herein referred as "the team of Doctors") on l2s October 2022. The complainant and
MTRH were allowed 7 days apart to file it written submissions. MTRH hereby tenders its writte.
submissions.

The issue before you for determination is whether MTRH met the standard of care it owcd to the late
Annita Jeplorir when it treated her betwccn 9th January 2O2l to 26't'January 2021 and 1ater on from
8u' February 2021 and l4d' February 202 I , that is, wheiher MTRH neglected its duty of care to hdr.
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The case is summarised as misdiagnosis and leaving a foreign object (that is a Foreign Body herein

referred to as an F.B) in the patient's airway/lung which eventually caused the demise ofthe patient.

Further the complaint form and the complainant's statement include the following allegations;

conducting the wrong procedure rvhen the patient was in theahc; extracting the patient's teeth when

the sarne was not due for extraction; misdiagnosing the patient with pneumonia when she was

brought back for a further check and; failing to exercise proper skill and care required of a doctor.

The KMP & DC letter dated 20'r' September 2022 invited the Dr. Wilson K. Aruasa the C.E.O

MTRH, Professor Otsyula Khwa, Dr- Ondigo, Wanyonyi and Nshom for the hearing.

On 30tr' luly 2O2l MTRH responded to complainant's allegations through the Council and informed

her that its health care servicts met and even excceded the standard of care required of it- That at no

timc did any of its staff members have any ill intent or were ncgligent in any way. The executive

surnmary by Dr. Philip Kirwa Senior Director Clinicat Serviccs dated 30m July 2021 highlighted all

that was done for the late Annita. Which included not only the medical care but also a daylong

meeting between MTRH management and the family members that was held on 25th May 2021. It

was demonstrated that MTRH not only condoled with the family, but also offered it further

emotional support through counselling and future meetings if they so desired. tt further reiterated

that there was no ill-will or intent to harm the patient from any of the care givers. That MTRH values

its clients and will atways strive to improve the outcomes and experience as it gives them the highcst

possible quality of healthcare in a friendly and conducive environment.

MTRI{ through Dr. Wilson K. Aruasa, MBS, EBS its C.E.O, filed a further statement dated 4u'

October 2022 in response to KMP & DC letter dated 2151 luly 2021. He reiterated that MTRH

offered the late Anita Chepkorir the highcst attainable health care services. That her caregivcrs

included not only medical specialists in cardiothoracic surgery and paediatrics but also a renowned

Professor in cardiothoracic surgery. The further statement also reiterated the previous statenrent

including the meeting between MTRH & the family members and the words of the key members

including the Anita's grandfather (minutes of the mecting whcre attached to the further statement). It

also demonstrated that the patient passed on while playing with othcr children more than 2months

after the surgery and that the post-mortem had established that the cause of death was asphyxia due

to aspirated food particles (that is "immediate cause of death: food particles up to the terminal

bronchi") and not due to airway obstruction by a Foreign Body (herein referred to as FB/s) in the

right bronchus measuring about 0.5cm) as alleged by the complainant.

It was further explained that the child was playing with other children when shc collapsed and died

and that no cardiopulmonary resuscitation was done since the child was brought to MTRH when

already dead and taken straight to mortuary. That, that size of the FB found on Post-mortem cannot

obstruct even one bronchus, that air entry was not obstructed sincc the right bronchus as a diameter

of 9 to l0 millimeters (0.9 to I Centinreter) according to the attached mcdical joumal article (please

see table I & 2 highlighted). That medically people are known to live with one lung. On examination

in Chief and on whether a FB in a bronchus would cause fibrosis Professor Otsyula submitted that it

does not. That there are reported incidences where FB's have bccn found in the bronchi ten (10)

years later without any fibrosis. Which means a doctor can miss an FB in the bronchus. Thcrefore,

missing an FB does not anrount to misdiagnosis or failure to exercise proper skill and care required

ofa doctor. It was also explained that an FB scen on radiological investlgations can be coughed out

before patient is tal<gn.to theatre. Therefore, if it cannot bc found on bronchoscopy and thoracotomy

2lPaget fllt'' 9r/,ef1-2'-
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a reasonable cardiothoracic surgeon can conclude it was coughed out. That the patient was treated in
Mediheat l-lospital Eldoret on 5th March 2021 'and on somc other occasions but nothing was found
wanting with the care offered at MTRH.

That despite the above facts, the further statement and the attached print ou( of the Weekly Citizen
and twitter messages therein have anrply demonstrated that Mercy Kiprono the complainant herein
has been maligning MTRH and its employees as well as KMP & DC. lt is much easier to find fault
than to appreciate what has been done. It is also easy to be critical. That the complainant is clearly
querulous, censorious and hypercritical, someone who finds fault in every body she interacts with or
seeks services from. This is best denronstrated by her response on cross-examination. When she was
asked whether MTRH had offered lrer any support a8er the death. She retorted that "l rvent to
MTRH for treatment not to be counseled". on the other hand, MTRH, KMp & DC and their
affected employees, including the doctors and medical specia.list have remaincd magnanimous

despite the caustic and vitriolic maligning and defamation. None has taken any legal action against
Mercy.

It is MTRH humble submissions that it finds itself in this unenviable position of being accused of a1
mamer of misdeeds not because of any fault committed by itself or it employees, but due the natural

inclination of the complainant to find fault in everyone. Apparently the complainant is ted by an
ulterior motive. It cannot be ruled out that all her actions are geared towards monetary compensation

out of this unfortunate incidencc. Considering that medicine is not an exact science, it would
unconscionable for the couocil to condemn health care institutions and their employees for missed

diagnosis and faited treatrnents where it is demonstrated that all efforts were made to offer the

highest standard of attainable health care. I therefore, urge the council to hold and 6nd that, not all
missed diagnosis arc misdiagnosis, neither arc all failed trcatments medical negligence or failure to
exercise proper skill and care required ofa doctor.

lt is also MTRH humbte submissions that no wrong procedure was conducted on the patient while in
theatre. That the exraction of the patient teeth during bronchoscopy or laryngoscopy was not
intentional but occasioned by the loose milk teeth. This is known to occur as early as at the age of 4
years. Actually during the hearing, the complainant herself confirmed rhat the late Anita had already

started shedding her milk teeth (her mother had removed two lower teeth) beforc she was admitted to

MTRH. That all medical procedures/treatments have inherent risk of complication despite thc degree

of care provided. Thercfore, the cxtraction of the patient's teeth during bronchoscopy or
laryngoscopy did not amount to conducting the wrong procedure when the patient was in theatrc.

That the famity of the complainant was availed with atl this information and explanation during the

family meeting with MTRH and they all accepted it only for the complainant to tum around and

embark on her maligning campaign for nronetary gain.

I refer to Bolam v Friern Hospital Management Conmiilee (1957) 2ALL E.R. llB at lz2 (The

"Bolam test") for the proposition that "A doctor (heatth care professional) is nor guilty ofnegligence

if he has acted in accordance with a practice accepted as proper by a responsiblc body of rncdical

mcn (in this iascKMP & DC and Mcdiheal Hospital rvhcrc Anita rvas trcated after tlischarge
from MTRH) skilled in that art". I will hasten to add that on further treatment a month before the

I
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demise of the patient at Mediheal Hospila[ Eldoret the medical specialiss therc did not find any lault
-.,-z

--.4 t

,ffir*- flt/t:r f Q-P 
tLlL 3rPage



L

I

!I
!

)



with what was done at MTRH. If thcrc was any graring professional misconduc! ntalpracticc or any

breach of standard which had occurred at MTRH then it would have been noted and rectified.

It is MTRH humble furthcr submission that no ill will has been demonstrated on it parl or its
employees, since extraction of loose teeth during bronchoscopy and laryngoscopy can reasonably

occur atld are documented to occur, the doctrine of"voleni non-fiti injuria" (voluntary assurnption of
the risk by lhe patient) applies.

It is MTRH humble submission that Anita was timeously diagnosed with FB bronchus and all the

necessary rnedical experts involved in her treatment, also all necessary investigations were

conducted and that at no time did it or its employees denronstrate ill motive or abdicatc thcir duty of
care. That MTRH exceeded the Standard of .Care for management of Foreign Bodies in the

Bronchus, which is to do Bronchoscopy. While in Anita casc MTRH did more than that, it evcn did

Bronchotomy therefore, all its healthcare staff went beyond the call of duty at every point 0rey were

managing her.

That MTRH made a timeous diagnosis and availed all resources including several medical

specialists, investigations and best treatment options applied in managing Anita. That no

professional misconduct, malpractice or breach of standard occurred at MTRH.

That the complainant is a person who finds fault in everyone she interacts with no matter how well

they treat hir.

Yours ------7--

0
Josphat Mutuma Ki rlm a

In-house counsel and

Advocate for thc Rcs

1-r/ t / r- za-

Dondents
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CONCLUSION

It is MTRH humble submissions that the cause of death has been ascertained by post-mo(em report

as asphyxia due to aspirated food padicles more than 2 months from the date of surgery.



REPUBLIC OF KENYA

THE KENYA MEDICAL PRACIITIONERS AND DENTISIS COUNCIL

INQUIRY 8Y IHE

DISCIPLINARY AND ETHICS COMMITTEE

(PURSUANT TO THE PROVTSTONS OF IHE MEDtCAt pRACTTflONERS AND DENTTSTS

ACT, CHAPTER 253 TAWS OF KENYA

DC CASE NO 43 0F 202r

MERCY JEPCHIRCHIR KIPRONO ON BEHALF OF

ANNITA JEPKORTR CHIRCH|R (DECEASED)........

AND

DR. ERNEST NSHOM I ST RESPONDENT

DR. ALFRED WANDEBA WANYONYI .....2N0 RESPONDENT

PROF. BARASA OTSYULA KHWA....... 3TD RESPONDENT

4TX RESPONDENTDR. SIEPHEN ONDIGO......

MOI TEACHING & REFERRAT HOSPITAL.... ......sIH RESPONDENI

RUUNG

A. INTRODUCTION

L The Comploint leoding to lhis inquiry wos lodged before lhe Kenyo Medicol

Proclitioners ond Dentists Council, hereinofler refened lo os "the Council",

by Mercy J. Kiprono on beholf of The Lote Annito Jepkorir, hereinofter

referred lo os "the Comploinont" ogoinsl Dr Ernest Nshom hereinofter

referred lo os "Dr Nshom" or "lsr Respondent", Dr Alfred Wondebo

Wonyonyi, hereinofter refered to qs "Dr Wonyonyi" or "the 2nd Respondenl",

.COMPTAINANT

\

I
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Prof. Bqroso Otsyulo Khwq hereinofier referred to os "Prof. Olsyulo" or "the

3d Respondent", Dr Slephen Ondigo hereinqfter refened to os "Dr Ondigo"

or "the 4tt' Respondent" ond Moi Teoching & Referrol Hospilol hereinofler

refered lo os "the Hospitol" or "MTRH" or "lhe 5th Respondent"

2. The Comploinont submilled lo lhe Council o signed Applicolion for Lodging

Comploint doled 28th June 2021. She ottoched thereto o slqtement lhot

gove lhe chronology of events leoding lo lhe comploint, o copy of on

outopsy report drown by Dr Dovid Chumbo doled l3rh Moy 2021, o copy of

. o CT scon Chest Bronchogrom report from lhe Respondenl lnstitulion doled

l9rh Jonuory 2021 , o copy of CT scon reporl doted I ilh Februory 2021 , o

copy of o dischorge summory doted l0tn Jonuory 2021 . o copy of o

dischorge summory from the Respondenl lnstiiulion doted l4tn Februory

2O2l , o colour piclure of o blqck seed ploced on o while poper ond yellow

glove, piclure of o hospilol oltendonce cord issued on 9lh Jonuory 2O2l ,

ond severol pictures of the Deceosed while in Hospitol.

3. The Council served lhe Respondenls with o copy of lhe comploint through

o letter doled 2lrr July 2O2l ond requesled for o comprehensive report

oddressing lhe ollegotions roised by lhe Comploinonl, cedified. ond

poginoled copy of the potienl's file, slotements from the medicol personnel

who monoged the potienl ond ony olher documenls lhot would ossist in

lhe invesligolions.

Ruling DC Cose No. 43 ol 2021 Poge 2
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4. ln response therelo, the 5th Respondenl through o letter by the Chief

Executive Officer doled 30rh July 2021 , submitled to lhe Council on

execulive summory drown by Dr Philip Kirwo. Senior Direclor, Clinicol

Services doted 30rh Jvly 2021 , o slolement by Prof . Olsyulo doled 29tt' July

2021 , o stotement by Dr Wondebo doted 29n July 2021 , o stolement by Dr

Ondigo doted 30rh July 2021, o stotement by Dr Mork Oloo doted 30th July

2021 , o stolement by Dr lsmoil Mohomed doted 29tn Jvly 2021, o stotement

Dr Nshom doted 29m Jvly 2021 , o stotemenl by Dr Victor Oumo, o copy of

lhe outopsy reporl by Dr Dovid Chumbo doted 26rh Moy 2021, ond o copy

of the potient's file.

5. The genesis of the comploint herein orises from lhe treotmenl ond

monogement of Annito Jepkorir Chhchir, hereinoffer referred lo os "the

Potient" or "lhe Deceosed" by the |tl lo 4lh Respondents ond the 5lh

Respondenl lnstilution. The Comploinonl in fhe Applicotion for lodging o

Comploinl ot Section E indicoted the brief noture of the comploinl os;

"Medicol negligence, pofienf's mismonogern ent, intimldollon. ond

no lollow up on second odmission".

ln lhe stolemenl occomponying the opplicotion for lodging o comploint,

on poge 6, the Comploinonl enumeroted lhe porliculors of negligence os;

(i) Foiling lo nofe fhe presence of o seed in fhe polient's oirvvoy:

(iil Foiling to conduct a proper bronchoscopy procedure;

(iii) Foiling to properly interpret the resulfs of the bronchoscopy;

(iv) Misdiognosis of the potient's condition:

I
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(v) Leoving o foreign object in lhe potienf,s oirvvoyllung;

(vi) Conducting the wrong procedure when the potient wos in

theotre:

(viil Extrocting the potient,s teeth when lhe sorne wos nol due tor

exlroction:

(viiil Misinforming thot the potient hod swolrowed o loolh when

such wos nof fhe cose,.

(ix) Misdiognosrng the potient with pneumonio when she wos

brought bock for f urther check

(x) Foiling to exercrse proper skill ond core required of lhe doctor:

ond

(xi) Foiling to reveol the truth to the potienf ,s porenfs.

8. INQUIRY BY THE COMMITTEE

6. The Council refened lhe comploint lo the Disciplinory ond Elhics

commiltee, hereinofrerrefened ro os "rhe commrfree,, os DC cose Number

43 0t 2021. Secrion 44 (lr (b) provides rhot the mondote of the commiree

sholl include:

fi

(i)

(iiil

(iv)

Conducting hquiries into comploints submitted to it;

R e g ulo ting professiono/ conducL

Ensuring filness lo proctice ond operote:

Promoting mediotion ond orbitrotion befween the porties; ond

Ruling DC Cose No. 43 o( 2O2l
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(v) At its own liberty, recording ond odopting mediolion

ogreemenls or compromise between porties. on lhe lerms

ogreed.

section 20 of the Act further provides in subsection (r) thot; "Any person

who is dissotrsfied with the professionol serviced ottered or olleges o

breoch of stondords by o registered or Jicensed person vnder this Act.

moy lodge o comploint in lhe prescnbed monner to the Council,,.

7. The commiltee being cognisonl of its mondote os provided in section 4 A

(lf (bf of the Act, considered the oppricotion for rodging o comproint ond

lhe documenls submilted by lhe comploinont, documents submitted by

lhe Respondent, the potient's files ond oll lhe documents before il ond

found lhot lhey were insufficient lo moke o determinotion. consequenily,

the committee recommended rhot the motter proceeds for heoring. The

council served lhe porties wilh o notice for mentions doled 7rn seplember

2022- on 20tt' Seplember 2022. menlions for direclions were herd ot the

council offices wherein in lhe obsence of lhe Respondents, lhe heoring wos

confirmed for l2tn Odober 2022.

8. on f 2tn oclober 2022, the committee held its silting ot lhe Kenyo Medicol

Proctilioners ond Dentisls council offices, ol Noirobi where lhe comploinont

oppeored in person, ond wos presented by leorned counsel prof. Kiomo

wongoi. The Respondents were orso presenl ond were represented by

Leorned Counsel Mr Josphot Mulumo Kurimo.

t
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9. Ms Mercy Jepchirchir Kiprono, ("Ms Mercy") lhe comploinonl wos the first

to testify before lhe commiilee. She wos led in her evidence by leorned

counsel Prof. Kiomo wongoi. she stoled thot she is lhe molher to the Lole

Annito She odopted her signed slolemenl os evidence in chief.

l0-lt wos her evidence lhol she took her doughter lo rhe hospirol for

lreolmenl. She wos six yeors old ot the lime she look her to MTRH os she

hod difficulty in breothing. she soid thol she hod been choked by o

sunflower seed lhol she could identify. she sloted thol lhey were refened

to MTRH from Mediheol. They first went to Mediheol, but she begon

recovering ond wos dischorged. However, wilhin o shorl period before

they left Mediheol, she experienced distress ond lhey rushed her lo MTRH.

I l.She stoted lhol they were odvised lo go to MTRH for Bronchoscopy. This

wos on 9rh Jqnuory 2021 . Al the Hospitol. she wos refened for surgery ond

booked for lheolre lhe some night. At lhe theotre, she wos received by

Dr Ernest Nshom who informed her thot they wonted to perform lhe

procedure lo check. when lhey left lhe theotre, she wos informed thol

they did nol see onything, ond they remoined odmiiled to the hospitol.

Ihey sloyed in the hospitol until lgrh Jonuory 2021 when o CT scon wos

done which reveoled o ring-shoped toreign body in the right bronchus.

Surgery wos recommended ond she wos loken lo theohe on22"d Jonuory

2O2l . After lhe surgery, Dr Nshom informed lhem thol they hod found o

tooth in the bronchus. Annito hod olreody lost her lower incisor teeth.

However, when she wos broughr bock from lheotre. she hod rwo missing

\
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upper incisor leelh. Dr Nshom informed her thot they hod removed lhe

two upper incisor leeth ofter finding o looth in lhe lungs. He olso informed

her thol lhe white bondoge hod rhe tooth, rhol wos removed from the

right bronchus, while the blue bondoge hod the two teelh lhey ossisted

to remove since they were loose.

13. Ms Mercy lestified thot they were odvised lo do onother x+oy to check

the stotus of lhe lube thot hod been inserted. prof. olsyulo come lo the

word, ond she heord him telling the studenls thol teeth were extrocted,

ond one wqs removed from lhe lung. He olso odvised thol lhey would be

\
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12. ll wos her evidence lhot while on lhe word, she removed lhe bondoge

ond found lwo leeth, one in lhe white ond onolher in the blue bondoge.

she sloted thol Dr Nshom told her thot they performed o lhorocolomy

becouse the bronchoscopy foiled. Ihe Deceosed hod o chesl tube on

lhe side where they hod mode on incision. she sloted lhol she hod

consented for bronchoscopy ond not lhe thorocolomy. on the word,

when they queried obout the missing leeth, ond ofler speoking to Dr

Nshom, Dr wonyonyi corled her ond her husbond ond directed rhem lo o

room of the nurses' slotion. He wonted lo oddress the issue she hod roised

regording lhe 3'o missing tooth which he cloimed they removed in

lheolre. She cloimed he wos rude in oddressing them ond they

opologized. She olso cloimed thot he lold them not to comploin os their

child wos well. Al the lime the child wos coughing like there wos still o

blockoge.
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dischorged becouse the wound hod dried. On 2grn Jonuory, lhey were

dischorged on medicotion ond odvised ro go for dressing of the wound.

On 8rn Februory, lhe Deceosed begon vomiting with o fever, so they

relurned to MTRH. On orrivol, they were informed lhol her oxygen wos low,

she wos nebulized ond odmiiled to the word. A CI scon wos performed,

ond the diognosis wos pneumonio posl-lhorocolomy procedure wos

mode. She wos treoted ond they were dischorged on lsrh Februory.

14. on 6rh Morch 2021 , they took her bock to the hospitol for cough, vomiling.

qnd fever. Theyolsowenl bockto MTRH on l6rh Apnl2O2lwhen shewos

treoted ot outpolient . on22na April, lhey wenl bock lo MTRH for o check-

up. ond they were given medicine ol oulpolienl. On lOrh Moy 2021, while

ploying, she coughed for o long ond fointed. They rushed her to MTRH,

ond she wos pronounced deqd on orrivol. On l3rn Moy 2OZl.on outopsy

wos done by Dr Dovid Chumbo, ond they found q seed in the right

bronchus.

l5.she testified thol her comploint wos thot it wos evident thot lhe seed wos

the issue from lhe Deceosed's description ond the scon which reveoled

lhe some ond yet lhey removed teeth. When lhey lried lo gel on

explonolion, they only met with students. They did not get on explonolion

from Dr Ondigo, Prof. Olsyulo, or Dr Oloo.

l6.on cross-exominotion by counsel for MTRH Mr Kurimo, she confirmed lhol

she consented to the procedures done on lhe 9rh ond22nd of Jonuory

202 I . she confirmed lhol she noliced the fresh upper toolh gops ofler the
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theolre. she olso confkmed thol there wos o meeling held between MIRH

ond the fomily. She sloted thol she wos nol going lo MTRH for ony

counselling.

17. Dr A'lfred wqndebo wonyonyi, lhe lsr Respondenl, wos lhe nexl person to

leslify before the commiltee. He stoted thol he wos registered in 2001,

wos cu'enlly underloking o Fellowship in Generol surgery (cosECSAl ond

wqs in his second yeor of residency. During rhe soid cose he wos

underloking his rototion in the cordiothorocic surgery deporlmenl. He

odopted his stolemenl doted 29*, July 2ozr os his evidence in chief.

18. Dr Wonyonyi lestified thot he firsl met Anilo on llrh Jonuory 2021 during

o mojor word round. on o review. she hod been odmitted on 9rh Jonuory

2021 to lhe cordiolhorocic surgicol unit wlh o cough ond vomiting

following o hislory of hoving inholed o seed ond choking on the some.

she hod undergone o bronchoscopy on the doy of odmission. During the

word round, o decision wos mode to conduct o goslrogroffin study ond

virtuol bronchoscopy to ossess the child becouse she wos drooling solivo

lo rule oul on oesophogeol fistulo thot mighl hove occurred. Under the

guidonce of Dr oloo, Dr lsmoel(Mo|, ond Dr Kibos (Residenr in generol

surgery). On l3tt Jonuory, the child wos reported lo hove episodes of

chocking ond dyspnoeo ond o decision wos mode to follow up

goslrogroffin sludy which involved giving on orol controst ond loking on

x-roy, lo check if there is on obnormol connection wilh oesophogus ond

trocheo. on the l4tn the plon wos to follow up on lhe goslrogroffin study.
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On l6tn Jonuory 2021 lhe gostrogroffin study wos done ond there wos no

such obnormol conneclion.

19. ll wos his lestimony lhot his next inlerqction with the polient wos on lgrn

Jonuory 2021 , dunng onolher mojor word round under prof. Olsyulo, Dr

Ondigo, Dr Oloo, ond Dr tsmoel. Al thol poinl, lhe decision wos lo

conducl o CT bronchoscopy(3D reconslruction) becouse she still

experienced difficully in breothing. On 20tn Jonuory 2O2l ,lhe reporl of

bronchoscopy wos received, ond it reveoled o ring-like lesion in the right

proximol bronchi, ond o decision wqs mode lo undertoke eleclive

bronchoscopy with possible thorocolomy.

2l.On cross-exominotion by Prof. Kiomo, Counsel for lhe Comploinonl, he

clorified thot he first mel lhe Deceosed on lltn Jonuory 2021. The plon of

monogement wos to do bronchoscopy ond gostrogroffin. but his nome

doesn't oppeor on lhe records. ln reference to the operotion notes of 9rh
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20.On 22,r Jonuory 2021 , lhe Polient wos loken lo lheotre. During

bronchoscopy, lwo deciduous leeth come off, one wos recovered ond

but the other wos not. lntrooperolively, rigid bronchoscopy wos done by

Dr Ondigo os lhe moin surgeon, bul il wos nol possible to rekieve lhe

foreign body ond lherefore necessitoting o chonge to lhorocotomy. A

right thorocotomywos done during which he porlicipoted os lhe ossistont

surgeon. The moin surgeon wos Dr Ondigo, ond the onoesthetist wos Dr

Nshom.



IT

Jonuory 2021, findings of which were confirmed, he stoted thot il is not

indicoled whether lhe foreign bodywos removed. They found o mucus plug

which wos removed.

22.1t wos his testimony lhol o review of lhe CT scon wos done on 20rh Jonuory

ond o decision for elective bronchoscopy with possible thorocotomy wos

mode. He confirmed thot the consenl wos for explorotive bronchoscopy.

He reileroted thot the consenl form indicotes consenting for such furlher

operotions thot moy be found necessory inlrooperotively. He sloled thot

during the bronchoscopy, lwo upperincisors come out ond one of lhe leelh

wos relrieved from the moulh ond the olher one could nol be retrieved. The

purpose of lhe lhorocotomy wos lo complelely check for the tooth thot hod

not been retrieved which he opined becouse he wos in surgery. He

submitled thol when lhey performed the lhorocotomy, lhey polpoted lhe

lungs, fell o hord moss, ond when they did the shorp disseclion, lhey found

o tooth.

23. On the issue of ony fomily discussions, he confirmed lhol ofter the operolion,

he wos colled to exploin the inlro-operolive findings which he cleody

exploined lo lhe porents. He informed lhem thot there wos one toolh

retrieved from lhe moulh ond lhe other from lhe shorp dissection of the lung.

He stoled thol when he gove lhem the explonotion, it wos nol pololoble to

them, ond il wos one of lhe reosons for the unfoir occusotions. He stqled

thot he could nol moke up o story of whol they found in lheotre.
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tl 24. Abovl the post-morlem report doted l 3tn Moy 2021, he confirmed lhot it hos

lhe logo of lhe Hospitol ond thot the polhologist wos Dr Dovid Chumbo.

Furlher, Dr Chumbo concluded lhot the couse of deolh wos osphyxio due

lo ospiroted food-o foreign objecl in lhe righl bronchus wilh mulliple

obscesses, ond somples for histology were token. He slqted thot he could

not chonge lhe pothology reporl ond thqt he noled lhe findings os

indicoted. On his opinion of the foreign body found ol posl-morlem, he

stoted lhot occording to Hill's criterio on cousolity, there ore severol foctors

thot need lo be considered. One of them is timelines, events preceding on

outcome. From the post-morlem, it is indicoted lhqt lhe child died due lo

osphyxio due to ospiroled food. ln lerms of Hill's criterio, he could not

directly link surgery ond ospirotion. He opiieO thollhe Deceosed received

slondord core ovoiloble of the hospilol.

25.On cross-exominolion by Commiltee, oboul lhe episodes of difficully in

breolhing, he stoled lhot they did not hove ony ossocioled or oggrovoting

foctors. The juslificotion for the gostrogroffin lesl wos bosed on lhe child's

presentotion. The child wos olso reported to be drooling ond bosed on the

history of choking on o foreign body which wos nol retrieved in lhe first

bronchoscopy. He confirmed lhot o toolh did not fil the description of o

ring-enhoncing lesion, but lhe lhick mucus plug would oppeor like il. He

confirmed they onticipoted finding o foreign body. He olso confirmed thot

the tooth which they removed wos whot the Potienl hod ospiroted in

theotre. He stoled thol the finding of o tooth did not mork lhe end of their

ln
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seorch. After shorp dissection, lhey polpoled both sides of lhe lung ond

infloted lhe lungs, ond they exponded well ond there were no oreos of

collopse. He submilted thot there wos no step lhot they missed in trying lo

retrieve the foreign body. On the bronchoscope used, he submitted thot

they used o rigid bronchoscope.

26.On lhe question of when the CT scon wos done ond whether there wos

possibly onolher reporl before they wenl to lheotre? He stoted lhot lhe scon

wos done before lhey wenl to lheolre. On whelher lhe righl bronchotomy

wos opened following the CT scon, he stoted lhot o bronchotomy *os noi

done ond lhol they did rigid bronchoscopy. Thol lhe CT scon imoges don't

conelole with the repod.

2T.Furlher cross-exominotion by the Committee, he indicoted thot the

operolion noles were wrillen by him immediolely ofter lhe operolion. He

confirmed thot he wos lhe ossistonl surgeon. He confirmed thol his

operolion notes foiled lo indicole the issue of the missing leelh lhot come

off during intubotion which he mentioned in his stolement. He furlher

confirmed lhot he missed indicoting lhe issue of lhe missing teelh in his

operolion notes. On when lhe leeth were losl, he stoled lhol lhe teelh were

losl during bronchoscopy which wos being undertoken by Dr Ondigo. He

exploined thot teeth con be losl during bronchoscopy(rigidl during either

lhe initiol inlroduction or during the monipulotion of the bronchoscope. He

confirmed thot the operolion notes do nol moke mention of where the

foreign body wos. He confirmed thol he wos colled by lhe ottending nurse
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to exploin to lhe relotives. He clorified lhot he firsl spoke to lhe Polient's

molher ond grondmother who lold him to woil ond opproise the fother too,

which he did. He slqted thot the rude Dr Wonyonyi whom the Comploinont

described wos nol him. He sloted thot he wos nol in ony woy rude ond thot

his interoclions with people ore olwoys cordiol.

28. Dr Stephen Ondigo, the 4ln Respondent wos the next person before lhe

Commillee. He odopted his signed stolemenl doled 30rn July 2021 os his

evidence in chief. He sloled thol he is o cordiothorocic surgeon working ot

MTRH. He hos on MMed degree in Surgery ond o Fellowship in

Cordiolhorocic surgery ond hod been doing cordiothorocic work for lhe

lost I I yeors together with Prof. Otsyulo. He stoled thot lhe Potienl wos

odmitled on grh Jonuory 2021 wilh o history of choking on o flower seed. Hod

drooling of solivo, vomiting. ond mild cough. Al the time of odmission. lhe

symptoms hod improved. An impression of foreign body oesophogus with o

differentiol diognosis of foreign body bronchus wqs mode ond the

cordiothorocic teom wos consulted. He submitled thol he firsl sow lhe

potient on lIh Jonuory 2021 during o mojor word round wilh Prof. Otsyulo

ond Dr Oloo. The child wos sloble, but they requesled for goslrogroffin study

to ossess if the child could be hoving on oesophogeol foreign body or

trocheo-oesophogeol fi stulo (TOF).

29.On cross-exominolion by Prof. Kiomo, Dr Ondigo confirmed thot he wos

involved in the monogement of lhe potient while she wos in the word. He

clorified thot he is lhe one who indicoted to the molher thol lhey would

I
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perform the bronchotomy with the possibilily of lhorocotomy bul thol ihe

consenl wos signed by Dr lsmoel

30.On cross-exominotion by the Committee, he clorified lhol inlrooperolively,

they still looked for the foreign body by polpoting the lung. They looked for

the seed inlrooperolively, but they did nol locole il. They did o CT

Bronchogrom lo give on indicotion ond betler level of occurocy ol 67% ot

where the foreign body might hove been. After lhey could nol relrieve lhe

seed, they hod lo monilor lhe potient ond then subsequently repeol lhe CT

scon. On why they did o bronchogrom the firsl lime ond o normol CT scon

the 2ncr time, he sloted thot he wos nol involved in lhe decision to conduct

the normol CT scon the second lime in Februory bul thot lhe bronchogrom

is ideolly more occurote. He stoted thot they odvised lhe porents to go bock

lo lhe hospitol in cose of ony incidences. Fudher, ot the time of her demise,

the child wos nol in their cuslody.

3l . On lhe posl-mortem finding of o seed. He sloted thot he could not exploin

lhe some. He confirmed thol they did on oudit of lhe cose. ll wos his

evidence thql of the time of dischorge, the Polienl wos sloble. When she

wos reodmitted to the medicol word, o CI scon found pneumonio.
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32.On further cross-exominolion by the Committee, Dr Ondigo sloted thol ot

the two-week follow-up ofter dischorge from lhe surgicol word, the Potient

did not presenl wilh ony symploms.



33. On the CT scon findings, he sloled lhol he wos informed by rodiology thot

they sow o ringiike struclure thot wos rodiolucenl In the right moin bronchus.

During lhe thorocolomy, lhey opened the righl moin bronchus os per the

soid CT scon. He confirmed lhot ol Post-morlem the foreign body wos found

in lhe righl bronchus. He submitted thol lilerolure posluloles lhot 30% of

foreign bodies con be ejecled even wilhoul surgery.

34. Dr Ondigo confirmed thot he wos lhe teom leoder in lhe 2no operolion. On

the conlenls of the operotion notes, he confirmed lhol lhere wos no

menlion of lhe teeth dislodgemenl. He stoled lhqt the leeth dislodged

during bronchoscopy. He confirmed ihot during lhe procedure he did not

remove the bronchoscope. He olso confirmed ihot one tooth wos found in

the orol covity, but he did not find lhe olher toolh ond he did not see the

loolh while pushing in lhe bronchoscope. He slqted thot of the time lhey

did not hove lubes for lung isolotion. He odmilled thol there wos o possibilily

of hoving pushed the looth wilh lhe bronchoscope or E[ lube. He furlher

sloted thol on using forceps he did not find ony foreign body ond on

polpolion, they did not feel ony foreign body.

35.On whelhero meeting wos held ot the hospitol, he confirmed lhol the fomily

meeting look oboul l0 hours becouse of orguments on whether lhe foreign

body wos removed or not.

35.On re-exominotion, he stoled lhot when doing o mojorword round ond

lhey would hove exploined to lhe porent whot needs to be done, consenl

con be token by ony other doctor ond nol necessorily the consultonl. On

I
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37.?rol. Boroso Otsyulo Khwo, lhe 3'o Respondenl wos lhe next person before

the Commitlee. He odopled his stolement doled of 29tn July 2021 os his

evidence in chief. lt wos his evidence thot he sow the Potienl lhree times.

On oll occosions, il wos during the moior word round. He stoted thol on I lrtt

Jonuory 2O2l , n wos reporled lhot the child hod developed drooling of

solivq, vomiling, ond mild cough ofler choking on o flower seed on 9n

Jonuory 2021 . Al bronchoscopy lhot evening, o mucus plug wos found. The

plug wos suclioned out. At the review on I lrh Jonuory, the child wos

reported lo hove hod episodes of cough since the bronchoscopy. During

the mojor word round. he requesled for o virtuol bronchoscopy ond

goslrogroffin swollow. On lStn Jonuory 2021, the child hqd no comploinl. The

goslrogroffin swollow hod been done ond il wos normol. They decided to

woit for the virtuol bronchoscopy.

38. lt wos his further stotement thot the virtuol bronchoscopy done on l9ttt

Jonuory 202 I wos reported to show o " ight ring-like foreign body in the ight

moin bronchus". The child hod o repeot bronchoscopy ond right

thorocotomy on 22nd Jonuory 2021. An incisor looth wos found ond

removed. On 25tn Jonuory 2021, lhe chesl tube, which wos in ploce, wos nol

...r..
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the slondord for removol of o foreign body, he sloted thorocolomy is

stondord to be performed once on expected foreign body wos not

relrieved through bronchoscopy. On the findings ot post-morlem, he stoled

thqt food porlicles were found in lhe oirwoy ond lhol is whot the child hod

ospiroted. Furlher, lhe foreign body wos not ihe immediole couse of deoth.



bubbling or droining ond lhey decided to remove lhe tube ond continue

wilh physiotheropy.

39. Prof. Otsyulo stoted lhqt he did nol see the child ogoin. He wos nol owore

lhoi lhe child hod been odmitted to lhe poediolric word ond he did not

see the second CT scon. He leorned of the demise of the child somelime in

Moy 2O2l ofler the fomily comploined.

40.On cross-exominotion by Prof. Kiomo, he sloted thol lhe doclors who

operoted stoted thol lhey found o tooth ond no olher foreign body wos

retrieved. He confirmed thol the circumstonces of the lwo teelh were

brought to his ottention ond lhot they come out during bronchoscopy. On

his opinion on the foreign body being found on the posl-mortem, he stoled

thot he did not dispute the finding ot lhe post-modem however, due

diligence wos done, ond the child wos well monoged by the deporlment.

4l.On cross-exominolion by the Commiltee, he stoled lhol when the Polient

wos reodmitted. she should hove been sent to lhe cordiolhorocic surgicol

unit ond lhey would hqve ossessed her differenlly.

42. On re-exominotion, he sloted thol the couse of deolh os per post-mortem

wos nol in doubt, the immediole couse of deoth wos osphyxio due lo

ospiroted food porticles.

f3-i6/
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43.Dr Ernesl Nshom, lhe lsrRespondenl wos lhe nexl person before the

Committee. He stoled lhol he quolified os o medicol proctilioner in 2013,

ond presently is o Resident in Anoesthesio ond Criticol Core ot MTRH. He

odopted his stolement doled 29rn )vly 2021 qs his evidence in chief. ll wos

his evidence lhol he wos port of lhe monogemenl of the Deceosed os port

of the onoesthesio leom in both procedures. He slqted thot on 9rh Jonuory

2O2l lhe moin qnoeslhesio provider wos o Clinicol Officer onoesthetisl who

wos leoding the teom bul lhere wos on onoesthesiologisl on coll.

44. During the 2no procedure, the teom leoderwos on onoesthesiologist ossisled

by o Clinicol Officer onoesthelist ond he wos ossisting. ln response to the

comploint ogoinst him for instructing the teom, he stoled thol he wos not in

o position to instrucl the teom considering his role. Regording the

occusotion of inleroction with the mother qfter the procedure, he stoted

thot he mel the Comploinoni before the procedure ond loler ot lhe

entronce lo lhe children's hospitol when she enquired obout whol

lronspired inlro-operolively (in on informol setup), he informed her of whot

he sow. He told her lhot they retrieved one toolh from thorocolomy.

45.On cross-exominolion by Prof. Kiomo, he confirmed thol ot the theotre

receiving oreo on 9lh Jonuory 2021 , lhe Comploinonl showed him the

somple of the seed thol the Deceosed hod indicoled hod swollowed.

Furlher, ofler theotre, he denied thot he told her thol the seed she showed

him wos not whol they found. Dr Nshom clorified thot he only informed the

Comploinont of lwo teeth ond denied telling her oboul lhree teeth in the
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bondoges. He sloted thol lhe leod onoeslhesiologisl wos Dr Kimoni

Mbuguo. He confirmed thol he wos present in bolh procedures' He olso

confirmed thot his nome wos missing from lhe operotion notes becouse lhe

surgeon only indicote quolified proctilioners. He sloted lhot the role he

ployed wos lhot of o sludent ossisling lhe leod onoesthesiologists'

46. Dr Phillip Kinvo. ("Dr Kinro") lhe senior Director, clinicol services ol MTRH.

wos the next person before the committee. He odopted lhe execulive cose

summory doled 30lh Jvly 2O2l os his evidence in chief'

48.The lost person lo oppeor before lhe committee wqs Dr Wilson Aruoso, ("Dr

Aruoso") the Chief Execulive Officer of MTRH' Dr Aruoso submitted on

beholf of lhe hospilol. he odopted his slolemenl of 4th oclober 2022 os his

evidence in chief. lt wos his leslimony thot when lhe comploint wqs filed, he

forworded oll the documents requesled lo the council. He submitted thot

the hospitol hos invested heovily in lhe cordio-thorocic surgicol unit: where

lhey hove on odull ond poediolric word, three well-lroined surgeons ond

I
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47.On cross-exominolion by counsel for the comploinont, he confirmed lhqt

theComploinontexpressedthotlhechildwosnotmonogedwell.Hestoted

thol they held o meeling wilh lhe fomily ond the molher wos very

emotionol.HestotedthottheyofferedtheComploinonlcounselling

becouse she wos distressed ond for emolionol support. He confirmed thot

Dr Chumbo works ol MTRH, ond his quolificollons ore known ond

ocknowledged.



equipmenl. They hove severol COSESCA hoinees who gel good lroining'

Thot they hold clinicol ond mortolity oudils to improve lhe quolily of core. ln

terms of the filing system, they hove o robust syslem currenlly hoving on

eleclronic syslem ocling porollel to their exisling monuql system. They olso

storted lo migrote to fully eleclronic heollh records. Every potienl hos one

tile only which is eosily relrievoble. Ihe some file used in the surgicol word

would equolly be used in lhe medicol word.

49.11 wos his teslimony lhot they held o meeting wilh the fomily from l0 om lo

4 pm, to go lhrough lhe sleps of monogement through oll odmissions. Ihe

meeting wos portly choired by Dr Kirwo ond lhen by himself. ln the meeling,

there wos some progress ond o lol of bock ond forlh. He sloled lhot the

Potient wos token to lhe funerol home on lhe doy of lhe demise lherefore

they did nol perform resuscilolion. The food porlicles seen ol post-modem

indicole lhot the couse of deoth.wos osphyxio due lo ospiroted food

porlicles. lt wos his submission thot the hospilol provided the best core lo lhe

child. lt wqs his further submission lhot while lhe cose wos lowfully belore the

Council, il wos conlinuolly proseculed on sociol medio.

50.On cross-exominotion, he confirmed thot Dr Wonyonyi wos issued wilh o

worning leller ond lhe fomily wos informed

.Es.lD
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C. ISSUES FOR DETERMINATION

5l.Upon cqreful evoluotion ond lengthy deliberotion of lhe motler, the

Committee notes lhot the subslonlive issue for determinotion ore qs

hereunder: -

(il Whelher the Respondenls owed lhe potienl o duly of core ond whot

is lhe expecled slondord of core;

(ii) Whether lhe Srh Respondenl con be held lioble for lhe octs or

omissions of its servonls/ogents; ond

(iiil Whelher lhe lrt- 4rn Respondenls ond 5m Respondent lhrough ils

servonts/ogents were negligenl in lhe treotmenl ond monogement

of the Potienl.

D. FINDINGS

52.The Commitlee corefully considered the comploint os lodged before the

Council, the slolemenls ond documents submitled by lhe porties herein lo

enoble it to delermine the motler foirly ond iudiciously. On coreful

evoluotion ond lenglhy deliberolion of the motter, lhe Committee noles

thot the comploint hinges on lhe lreolmenl ond monogement of the

Deceosed ol lhe Srh Respondenl Hospilol.

53.The first issue for delerminotion is whether lhe Respondenls owed the potient

o duty of core, ond whot is the expecled stondord. The Commiltee notes

lhol duly of core is o legol obligotion imposed on individuols or persons,

requiring odherence to o stondord of core while performing ony ocls thol

could foreseeobly horm others. This meons thot hospitols ond proclilioners

.EEE-Fl.
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il sholl be held to o porliculor slondord when il comes lo lreoling ond

monoging polients who will foll under lheir core'

54.|n the cose of Richord Nioki wqhome (suing os the odministrotor of the Estote

ofWohomeMulohi(deceosed)-vs-AttorneyGenerol&2others(20I5)

eKLR, where lhe Court relied on lhe cose of Jimmy Poul Semenye -vs' Ago

Khon Hospitol & 2 others (2006) eKLR, il wos stoled lhot;

"fhere exisfs o duty ol core befween the polienf ond lhe doctor'

hosPifol or heollh Provider".

55.On the expected slondord, il con be stoled thot lhe stondord will not be of

onordinorymonbulshollbeoslondordoflhepeers'Thus'oreosonoble

mon con is substituled wilh ..reosonoble professionol,,. McNoir J in Bolom vs

Friern Hospllol Monogement (1957) 2 All E'R, exploined lhe low on the lest

of professionol negligence os;

"bul where you gel o siluotion which involves lhe use of sorne

speclolskillorcompelence,fhenlheleslwhetherlherehosbeen

negligence or noi is not lhe lesl if o mon on lhe Chopmon omnibus'

becousehehqsno!gotthisspeciotskill.Iheleslislheslondordof

lhe ordinory skilled mon exercising ond professing lo hove lhol

speciol skill. A mon need nol possess the highesl experl skill ol the

riskofbeingloundnegtigenf....llissufficienlisheexerciseslhe

ordinory skill ol on ordinory compelenf mon exercising thol potliculor

I
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tI The Committee considered lhe cose of Nevill ond Anolher'vs- Cooper ond

Another (1958) EA 594 it wos held thot;

"if he professes on orf, he musf be reosonobly skilled of it. He must

olso be coreful but the slondord of core which the low requires is nof

on insuronce ogoinsl occidenlol slips. lt is such o degree of core os

o normolly skilful member of the profession moy reosonobly be

expecled lo exercise in lhe actuol circumsfonces thot moy presenl

fhemselves tor urge nt oltention...."

ll is judicious to emphosize lhol the slondord of core in medicine is thot

which is olreody loid out in estoblished internolionol, regionol, ond country

stondords ond guidelines, books, ond peer-reviewed scienlific iournols.

56. ln Hermon Nyongolo fsumo vs- The Noirobi Hospllol ond 2 olhers, Odungo

J stoled thol;

"if is occepled in the medicol profession that there is no objeclive

test for determining lhe negtigenc e of q doclor. Whereos doclors ore

supposed lo operole within cedoin known poromelers of lhe

diognosis fhe profession is nol slroighl-iockefed lo lhe exlenl that oll

doclors muslrespond in exoctly lhe some woy when confronled with

o set of circumsfonces. As long os lhe docfor does nof go oulside lhe

well-known medicol procedures. il is occepled lhol there moy be

voriotion in opprooches to porticulor coses".

E..-
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Consequently, in determining whelher the duly hos been dischorged by

nol only o doctor but by o heollh core professionol, regord musl be given

to whether lhe professionol observed or followed universolly occepted

stondords, guidelines, ond protocols.

57. Hoving esloblished thot indeed o duly of core wos owed to the Potient, qnd

lhe expecled stondord of core, the question then becomes whelher lhe 5th

Respondenl con be held lioble for lhe octs or omissions of its

servonts/ogenls. The courts hove pronounced themselves in this regord. The

Commillee considered Hellen Kiromono -vs- PCEA Klkuyu Hospltol Noirobi

HCCC No. 54 of 2013, where the Court quoted ond relied on lhe cose of M

(A Minor) vs- Amulego & Another (2001) KLR 420, where il wos held lhot;

"Aulhorities who own o hospilol ore ln lqw under lhe sofe-some dufy

os lhe humblesl of doclors. Whenever they occept o polienl lor

treotment, lhey must use reosonoble core ond sk/l to cwe him of his

oilment.Ihe hospifol oulhorilies connot of course doit by themselves.

They musl do it by fhe sloff whom they employ and il the sloff is

negtigenl in giving lhe lreofment, they ore iust os lioble for the

negligence os is onyone else who employs olhers lo do duties for

him...it is esloblished lhol those conducting o hospilol ore under o

direct duty of cqre lo lhose odmifted os polienls of lhe hospilol-Ihey

ore lioble tor the negligenl ocls of lhe member of stoff, which

consfifules o breoch of thot duty of core owed by him fo lhe polienl

fhus lhere hos been occepfonce ftom the couds lhol hospilol

-..uEr
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aulhorilies are in facl lioble for fhe breoch of duly by members of ils

stoff. lt is trite law thqt o medical proclitioner owes a duty ol core lo

his polienls lo loke oll due cqre, cdulion, and diligence in fhe

lreolment."

58. ln the instont cose, lhe Commiltee guided by the obove precedenls holds

lhol o hospilol is responsible for oll those in whose chorge lhe polient is

ploced, ond lhe Respondenl con be held lioble for the octs of ils

servon ls/ogenls.

59. The Committee considered the finol issue for determinotion, whelher the lsr-

4tn Respondents ond 5lh Respondent through its servonls/ogents were

negligent in the lreolment ond monogemenl of the Potient. Block's Low

Diclionory 9tt, Edition defines negligence os;

"o foilure to exercise the standqrd of core lhof o reoson obly prudent

person would hove exercised in a similqr siluolion: Any conducl thol

folls below the legol sfondord esloblished to protecl olhers ogoinsl

unreosonable risk of horm, excepl for conduct lhol is infenlionolly,

wontonly, or willfully disregordful ol other righfs. Ihe lerm denoles

c ulpoble corelessness ".

60.The Court in lhe cose of Hellen Kiromono -vs- PCEA Kikuyu Hospitol Nolrobi

HCCC No.54 of 2013. quoted the cose o[ Dr toxmon Bolkrishno Joshi V.

Trimbork Bobu God Bole ond onother; AIR 1969 SC 128 ond A.S Mittol V slote

of U.P; AIR 1989 SC 1570, where it wos held lhol when o doctor is consulled

by o polient, the doclor owes to his potient certoin dulies which ore (o) duty

I
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of core in deciding whether to undedoke the cose(b) duty of core in

deciding whol lreolment lo give. ond (cl duly of core in the odministrolion

of thot treotment. A breoch of ony of lhe obove dulies moy give o couse

of oction for negligence ond o potient moy on lhol bosis recover domoges

from his doctor. ln lhis cose, lhe supreme Coud of lndio observed, inter olio,

thol negligence hos mony monifeslotions.

6l.When o potient generolly opprooches o doctor or o hospilol, his or her

expeclotions ore twofold; thot the doclor ond the hospilol will provide

medicol lreotmenl wilh oll lhe knowledge ond skill ol lheir commond, ond

secondly, thot they will not do onylhing to horm lhe potienl in ony monner

either becouse of their negligence, corelessness, or reckless qllitude of their

stoff.

62.Ihe commillee considered lhe lreotment ond monogement of the

Deceqsed ond noles thol lhe Lole Anilq Jepkorir six yeors of oge presented

of MTRH on 9rn Jonuory 2021 wilh o hislory of hoving ospiroted o seed. upon

evoluolion, Dr Oloo o lhorocic ond Cordiovosculor surgeon wos consulted.

He reviewed the child ond on finding her relotively stoble, dischorged her

with odvice lo relurn in cose of ony problems. she returned loter in the

evening of the some doy wilh comploinls of difficully in breolhing. A

decision wos mode to perform o bronchoscopy, olthough lhey entertoined

the possibilily of lhe seed being in the oesophogus. The Potient wos

prepored ond token to theolre. During bronchoscopy, o mucus plug wos

-E.-..uio''-'-
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found ond suctioned oul. Ihis wos ol lhe time considered to be the couse

of the obstructive symploms

63.The child wos returned to lhe word where she continued to develop

poroxysmol episodes of breothing difficullies. Bosed on lhis ond upon review

in the mojor word round, o decision wos mode lo conduct o CT

Bronchogrom, il demonslroted o ring-like foreign body in the proximol right

moin bronchus. On lhe strength of this finding, the Potienl wos scheduled

for o repeol bronchoscopy.

64.The Commitlee notes thol lhere is no evidence thot consenl wos soughl for

thorocotomy, however, lhis finding notwithstonding, it wos in lhe best

inlerest of the Potient to perfume the lhorocotomy where bronchoscopy is

unsuccessful. The Commiltee finds thot two incisor teelh were dislodged ot

the second bronchoscopy. One wos retrieved from lhe orol covity, ond lhe

other could not be occounted for. Hoving foiled to locote the second looth,

Dr Ondigo introduced the bronchoscopy, ond he visuolized the foreign

body. He, however, did nol give detoils of the some. Al lhot poinl, o decision

wos mode to perform o right-sided lhorocolomy ond lhrough il ond ofter

polpotion of the lung for the foreign body, they removed o looth lhrough

shorp disseclion. Their effod lo locole lhe foreign body by polpotion wos

fulile ond lhey, therefore, closed lhe chest ond sent lhe Potient bock lo lhe

word. Notobly, during cross-exominotion by the Commiltee, Dr Wonyonyi

stoled thot they closed lhe lung with VicryF sulure. ln lhe word, the Potient

.
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improved ond wos dischorged lo be followed up in the surgicol outpolienl

clinic

65.The Commiltee finds thol of the second bronchoscopy, the misploced

incisor looth wos o red herring, ond Dr Ondigo should hove revisiled the CT

scon results before lhe incisor tooth dislodged. lt is nol possible lo remove,

on incisor toolh losl ol bronchoscopy o few minules eorlier ond cloim il is

the foreign body seen on the CT scon loken much eorlier.

I *--t 1"fx

66.The Commillee notes lhot ofter dischorge lhe Polient wos seen of both

MTRH ond Mediheql during which lhere wos continued evidence of o

reloined foreign body ond wos finolly odmilted to the MIRH poediotrics

word with o pneumonic process. The Committee finds thot lhere is no

evidence thol during this odmission, the cordiolhorocic teomwos consulted

or involved in the monogement of lhe Potienl. The Committee opines thot

hod the cordiothorocic leom been consulted, with her hislory ond

symploms of o retoined foreign body in lhe oirwoy, the course of

monogemenl would hove chonged, including considerotion of o repeot CT

bronchogrom rolher thon o ploin CT scon of lhe chest lhol only picked o

pneumonic process ond missed the seed lhol wos eventuolly found of post-

mortem exominotion. This furlher highlights the foilures of inlernol

consultolion wilhin lhe hospitol given such o complicoled cose lhot

needed close follow-up ond lock of proper documentotion on inslruclions

given lo the polienl bolh within clinicol continuotion noles ond on lhe

dischorge summqry. lf such inslructions were cleor on the dischorge

.!-
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summory, o copy of lhe some usuolly in the polienl's file, lhe coregivers in

the poediolric word would hove come ocross the informotion ond

consulted the thorocic surgicol unit.

67.The Committee olso finds thot the foilure to remove lhe foreign body "block

seed", led to lhe occumulotion of fluid dislolly. Sepsis set in leoding lo

pneumonio ond followed by seplicoemio leoding lo lhe pus in lhe other

orgons found of post-morlem. The foreign body in question wos missed ot

the firsl bronchoscopy os well os of the second

bronchoscopy/lhorocotomy. There wos clinicol evidence indicoting the

presence of o foreign body. Further, ol thorocotomy, lhe clinicol evidence

wos nol inlerogoted criticolly. This error led lo the removol of o toolh rother

thon both the loolh ond lhe foreign body.

68.The Committee olso considered the submissions mode by lhe Comploinont

ond the Respondenls on lhe post-operotive briefings in porticulor ofter the

second procedure. The Committee notes thot from the evidence, lhe

briefings were done by Dr Nshom ond Dr Wonyonyi, who were not lhe leod

surgeon nor onoeslhesiologisl. lt is good medicol proctice lhol the surgeon

should conducl the posl-operolive briefing of eilher lhe potient or the

guordion. Consequenlly, Dr Ondigo os lhe leod surgeon ol the

bronchoscopy ond lhorocotomy should hove briefed the Potient's

guordions of the findings inlrooperolively, including the circumstonces

under which the teeth were dislodged ond lhe monogement lhereofter.

I
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69.The Commillee olso considered lhe comploinl mode ogoinst Dr Wonyonyi

on his conduct towords lhe comploinont. The commitlee notes lhol from

the submissions mode by Dr Aruoso, Dr Wonyonyi wos issued with o writlen

worning lelter, which oclion lhe Commillee finds sufficienl'

E. DETERMINATION

70.Given the obove findings, lhe committee holds lhot lhe comploinl lodged

by lhe comploinont ogoinsl lhe 4rn ond srh Respondents hos meril. The

Commitlee presented its findings, os sel oul herein obove' ond ils

recommendolions to lhe Kenyo Medicol Proclitioners ond Denlisis council

in ils meeting held in December2022wherein the decision of the commillee

wos upheld. consequenlly, the commiltee hereby issues lhe following

orders;

(i) The comploint of negligence mode ogoinsl Dr Ernesl Nshom' Dr Alfred

WonyonyiqndProf.BorosoOtsyuloKhwobeondisherebydismissed.

(ii) Dr stephen ondigo ond MTRH be ond ore hereby direcled lo mediole

with the Estole of the Lote Anito Jepkorir lointly ond severolly wilh o

view of moking restilution ond lhereofter inform the council within

Ninety (90) doys from the dole hereof.

(iii) Dr Stephen Ondigo be ond is hereby directed to poy o fine of Kenyo

shillings Two Hundred lhousond (KSh. 200,00/-) within fourleen (14)

doys from lhe dote hereof.

i..--.--
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(iv) Moi Teoching ond Refenol Hospitol be ond is hereby directed to poy

o fine of Kenyo Shillings Three Hundred ond Fifty Thousond Shillings

(KSh.350,000/-)within fourteen doys (14) from the dole hereof.

(v) ln the event of non-complionce wilh orders (ii), (iii) ond (iv) obove, lhe

Council sholl be ol libedy lo issue ony such further orders os it deems

fit

4+
M+vDoted ot Noirobi this doy of ..,2023

DR. TIMOTHY

CHAIR

DISCIPLINARY AND ETHICS COMMITTEE

0 5 MAY 2023
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TARI?O KL?T9O €r COI'4?ANY
ADVOCATES

COMMISSIONERS FO R OATHS & NOTARY PUBLIC
TARIGO KIPTOO
L.LB (r{ONS) MOr UNr.
PDG- DII'.IN. tJ\\v K.S.L

HUCI.IES BUILDING, zNO FLOOR,
I.IGANDA ROAD,
P.O tlox 10335-30100,

Er.DORgr.
cELL NO. 0729347 354 / 079t928048

EM ttlL: _l..i tk u !,! J!2! :4c,; (e- ;1 1 1t 1 tfu;121t1

r Our Ref: TK/MW9].3a3 Your Ref DATE: 2NO JUNE 2023

DR. STEPHEN ONDIGO.

P.O BOX 3-30100,

ELDORET.

EMAIL: steohenondioo@vahoo.conr

TEL NO: 07224723'19

RE: KMPDC DC NO. 43 OF 2021

MERCY KIPRONO.VS. DR. ER NESTNSHOM&4OTHERS

The above matler refers,

We have been instructed by Mercy Kiprono now referred lo as our client to address you as we shall do

hereunder as follows:-

That our client has instituted medical negligence proceedings against the following;

1. Dr. Emesl Nshom

2. Dr. Alfred Wandeba Wanyonyi

3. Prof. Barasa Otsyula Khwa

4. Dr. Stephen Ondigo

5. Moi Teaching & Refenal Hospitat

The malter proceeding to full hearing and subsequently the Kenya Medical Practitioners & Dentist Council

rendered its Ruling on 5tl' M ay,2023. Dr. Stephen Ondigo and the Hospital were found to be guilty as charged

and the Council proceeded to issue several ultimatums which must be complied with forthwith, and failure to

q

do so the council is at liberty to issue any further orders that is deemed fit '6:Yi*
!t' ',) ,/

=l;:f)i

Y

THE CHIEF EXECUTIVE OFFICER,

MOI TEACHING AND REFERRAL HOSPITAL,

P.O BOX 3-30100,

ELDORET.

EMAIL: ceo@mtrh.qq.ke

Dear Sirs,

K
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d
It is in this regards that we are writing to inform you about our client's position regarding the Ruling delivered

by KMPDC on Sth May, 2023 as follows;-

a) The Advocates on record for lhe Complaint in this matter going forurard is;-

M/S TARIGO KIPTOO & CO.

ADVOCATES.

HUGHES BUILDING,2ID FLOOR. RM 31,

ALONG UGANOA RD, OPPOSITE NATIONAL LIBRARY.

P.O 80X 1033t30100,

ELOORET.

Emall: Tariqoadvocales@.9mail.cont

Tel No: 0729347354/079'l 928048

NBt/ All communicalion musl be channeled through the said firm' al all times.

b) We are ready to comply with order no. (ll) of the Ruling delivered by the Council on 5h May, 2023

c) The mediation can only happen in a neutral ground that shall be agreed upon by parties,

d) The parties can agree on a neutral medialor if need be.

We are looking fonruard to hear from you within the next 7 (sevenl davs, in regards to the issues raised

herein above, failure to do so, shall be trealed as lack of interest in complying with the Ruling of the Council,

and we shall explore other available avenues, and ensure our client and her family get the iustice she

deserves.

Yours Sincerely,

o i'^ tllil

c

OATS
o

RI G oo&c OCATES

Cc

'1. Client,

Mercy Kiprono,

P.0 Box 9266-30100,

ELDORET.

o(9
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2. The Chair/CEO,

0isciplinary & Ethics Committee,

Kenya Medical Praclitioners & Dentisl Council,

P.0 Box 44839-00100,

NAIROBI.

Email: ceo(o)km.pdc.oo.ke info@kenvarned'rcalboard.olg
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Dr. Wilron K. Aruasa, MDj-, EBs
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a

b, Wilson, uE(J, me, legal, rhlllp, JosphatKrnma, unrel, reglstra, Joy, wamaltnaKvJ, Jtepnen, Lrlrscrur, Dcnlur,

rwrence, victoria.kigen

afternoon Mr Kirima,

also noted your concerns.You are very much aware that I wasn't aware of what was going concerning NCIA since

rd my previous lawyer decided to copy all parties and lock me out .l confirmed that after making a call to NCIA an,

epeatedly begged Mr Tarigo to forward all the emails.I realized that I was the only one who had not been copied.?

rile choosing mediator,who is suppose to do it?is it you,it is MTRH,is it me or both of us?

' en you were choosing or whoever choose the mediator, did you consider me in terms of distance, finance and

arency?

are very much aware that it's you who has made us to be here.

lost Annita.Why all this circles.?to frustrate justice or what?

ed justice is denied justice.

on Aruasa l6 Aug 2023,13:45

i^-phat, mercy, info, CEO, me, legal, Philip, josphatkirima, Chief, registra, Joy, wamaithak93, Stephen, Director,

r, Lawrence, victoria.kigen

;-\at Mutuma Kirima <josphatkirima@mtrh.go.ke> l6 Aug 2023,18:36

vening C.E.O.

rg forward I am not going to respond to Mercy in any other forum except the mediation email thread. I have informe<

he said email where Joy, the in charge of case management at NCIA, Gladys the mediator, Mercy herself and her

te Catherine Akweyu are copied. Let us raise all her issues thlough the mediator henceforth.

r all due respect to Mercy I answered all those questions in your above email over the phone. I don't see any need to

them here again.

rre interested in mediation let us mediate. If you are not interested, that is still fine. Why should you keep shifting

liscussions from one forum to another, if you are ready to mediate? It is high time this discussion shifted to the future

remain stuck in the past. If you are not comfortable with anything you can address it during the first meeting. It is

r be virtual so you can do it from your own house. There is no distance involved. But remember the charges are

d 

1 
time spent in mediation. The more time spent the more the pay. Finally both parties will pay the medi

fi)
-i<

ation cost

, .lr

-- e this. It seems your active e-mail is not copied.

on't we use one e-mail trail/thread for all these?

om my iPhone

.. 16 Aug 2023,at l:39 PM, mercy jepchirchir <chirimercy80@gmai rwote:

son, mercy, josphat, info, CEO, legal, Philip, josphatkirima, Chiet registra, Joy, wamaithak93, Stephen, Director,

r, Lawrence, victoria.kigen



ty
item

ssage blocked Your message to registra@ncia.or.ke has been blocked. See technical details below for more

fi:";"::""serverwas:

mercy, josphat, info, cEo, legal, Philip, josphatkirima, Chief, rcgistra, Joy, GLADYS, Stephen, Director,

r, Lawrence, Victoria, me

rt,. OK Kirima. The mediation process must move forward to a conclusion ASAP

laoer mtrh.qo.ke

h-r--'

_AIMER: Allthe information contained in this email message is strictly confidentialand. may be legally

,,,^.,"a Su"h information is intended exclusively for the use of the designated recipient(s)- Any disclosure,

' 
Y.,"1, ;il;ib;6;;iail or part of the information contained herein or other use of or the taking of any

'i";;;;;;;ponlni. information by third parties is prohibited and may be unlawful. lf you have received

, ,,riir"".ug" in error please delete it immediately and notify the hospitalthrough email at

l6 Aug 2023,18:36

hatMutumaKirima<josphatkirima@mtrh'go'ke>16Aug2023'19:40

josphat, Wilson, mercy, info, CEO, legal, Philip, josphatkirima, Chief, registra, Joy, GLADYS, Stephen' Director'

r, Lawrence, Victoria

you C.E.OI

re

I

Delivery Subsystem <ma ile r-daemon@googlemail'com> I 6 Aug 2023' 19 :40

q?

S.

nat Ir4utunra Kirirlla,

f Dispute Settlerrrent Selvices,

Public & Cornrnissioner lirr OaLhs'

c)ctrte of High Court of l(enYa,

al I.egal Ot1icer,

nr:ipal Clinical Officer Anaesthetist,

Teaching & Ret'erral HosPital,

TH BLIILDIN G RM 2Q2I2I 4.
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:sation opened. 5 messages' All messages read.

I

I

,f^,186

l jepchirchir l6 Aug 2023,23:22

.o, legal, CEO, Philip, Wilson, rne, josphatkirima, CEOs, Admin, Joy

CEO.

I telling your advocate to call me and my family. Be informed 90 days are over.

rubject)

:rnal

Jve 
chosen mediator go a head. qq

) to content



' l6 Are 2023,23:32
a-

e needs to call you for anything else other than mediation. And if you want the mediation to collapse so that tl-re

heads to the High Court, that's fi

.-son Aruasa l6 Aug 2023,23:34

'cy, info, legal, CEO, Philip, me, josphatkirim4 CEOs, Admin, Joy, josphat

one needs to call you for anything else other than mediation. And if you want the mediation to collapse so that the

heads to the High Court, that'i fine. In fact, and I'm sure of this,everyone fears talking with you as you intimidate

"ui"n 
utt who eier deal with you. Anyone who attempted to help you rued the day they did so, you're just so

icult to deal with!

can,t send anyone to talk with you and get threatened in the process. We only were interested in the mediation

:^-s which you have so demonstrated you're not interested at all'

n,t fear you and you can not threaten me or MTRH. Learn that tonight.

I may just ask you, why are you jamming our e-mail inboxes with new e-mails all over the place? This habit has g

p forthwith.

om my iPhone

T
rphat Mutuma kirima l7 Aug 2023,12:37

'cy, Wilson, Philip, me, josphatkirima@gmail.com

;Ltnation. But it is her decision to make not ours

following everything keenly but silently sir'

- .un ,uv i", tnut, the earlier Mercy starts listening to advice (including that of her advocates)

:tter. Unfortunately that may happen too late. I notice she is not willing to respond on the

ition thread, neither is she willing to disclose the name of her advocate. You told her if she

rncomfortable with the mediator appointed by NCIA by consent of both parties earlier on, she

i ioporu another one from the NCIA pool of mediators. she didn't respond to that. on venue

I "ri, 
iJ"spite the fact that she took the issue to KMPDc in Nairobi (near Forces memorial

,-,tuf ) furtnerthat NCIA (that is in Cooperative House) next to Eldoret Matatu stage in Nairob
' 

irla tnut the initial mLetings will be virtual and she can attend them from her own house

nimal cost. Again she conve-niently forgot that. She keeps saying we have not been given

r time by KMebC yet she is not ready to appear before the mediator where parties can agre

< for extension. MTRH cannot ask for extension alone. She seems to erroneously believe

- an imaginary calamity will befall MTRH since the said 90 days have lapsed. I advised her to
- 
lt su.tion zb(g) oF the Medical practitioners and Dentist Act. If she read it, she would knovt

f mediation fails we are heading to the high Court. If everything else fails that is the final

r'ds
q9
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Iessage blocked

, )ur uressage to registr:r@ncirr,or.kc has beert lrlocked. See technical details below fbr nte'rre intbrtrtatiorr

2,186

t
0 rubject)

al

y jepchirchip l7 Aug 2023,09:24

, Admin

CEO

:tructed Mr Kirima to call us for meditation yet the time for the same was over. KMPDC had not added more time

t rt feared by any body.Those are your own thinking and words.My be you fear the Truth.You are fearing the TRUT

That is why you have tried all kinds of intimidations to sabotage the justice of ANITA.You sent Dr Ondigo to the

,_ perform Kallenjin traditional apologies.....sent him again to my home in Eldoret with a Memorandum of

:- anding from advocate Orina .... you sent people to my family to warn me not to go for hearing....... You sent

,a, Eunice Muriithi kmpdc to intimidate me .I repeat no body fear me it's you who fears the TRUTH.

ave been warhing me over high court.If you know you clean why worry a bout high court? Why do we have high

't vho has said I am going to high court.

l^^n Aruasa l7 Aug 2023,09:51

:y, info, legal, CEO, Director, Senior, Philip, Stephen, wamaithakg3, victoria.kigen, Joy, Josphat, josphatkirirna,

dmin

J, .nrur" you artylnore. You can continue saying we sent so and so to you or anywhere else. Lies and paranoia
t:- a .A

, legal, CEO, Director, Senior, Wilson, Philip, Stephen, wamaithakg3, victoria.kigen, Joy, Josphat, josphatkirima,
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I

-t from my iPhone

17 Aug 2023,at9:24 AM, mercy jepchirchir <chirimercyS0@gma rwote

rcy, info, legal, CEO, Director, Senior, Philip, Stephen, wamaithakg3, victoria.kigen, Joy, Josphat, josphatkirima,

dmin

e you get things rnixed up; I never for once saw or treated your late daughter Anita. Our staff who treated her did

"ri 
und went as per the Standards of Care required as we explained to you and KMPDC. That remains the factual

rrtion. Stop bringing your misplaced anger and personalizing things here. Until I came across you during our 8-hour

Lg you keep referring to( which was prolonged by the way because you're just too difficult to deal with), I never

you and would be more than happy if I never ever interacted with you. You definitely need to reflect, help yourself

,e calm and reasonable first. From there, it will be easy to reason with you and clear with either the mediation process

chever other process you elect to go through.

o is your advocate again so that we deal directly with her or him instead of you? Who else from your family can we

vith in this process?

r said MTRH has appointed a mediator? If you have a problem with that, help us by appointing one yourself.

orn my iPhone

7 Aug2023,at9:51AM, Wilson Aruasa <aruasa ail.c wrote:

-,'l not engage you anymore. You can continue saying we sent so and so to you or anywhere else. Lies and paranoia

,d 100 times do not become true. You're the biggest enemy of yourself-

.;

il_

I

n Aruasa 17 Aug 2023, 10 10

cy, info, legal, CEO, Director, Senior, Philip, Stephen, GLADYS, Victoria, Joy, Josphat, josphatkirima, me, Adtni

ay, what is this "Truth" you assume either MTRH or I fear by the way? Let that "Truth" come out in any fair and

r'e process, there is nothing for anyone to fear.

just someone uses to butlying and subduing others into submission, it would seem. And having your way your

ere you can't and won't bully anyone, not MTRH, not I or anyone else.

"1

son Aruasa l7 Aug 2023,10:00
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I Ut t-45PULe >eLLlettlellL Jervlccs,
,.ary Public & Commissioner for Oaths,

rcate of the High Court of KenYa,

:ipal Legal Officer,

rr Principal Clinical Officer Anesthetist,

I-eaching and Referral HosPital

.IOX 3 code 30100

a
graduate Diploma Kenya Sch of Law Nrb,

elor of Laws Moi UniversitY.

Anaesthesia,
linical medicine & SurgerY

con Aruasa l7 Aug 2023,13:26

phat, mercy, Philip, rne, josphatkirima@gmail.com

y well stated.

set the record straight on all her lies and paranoia. I'm aware she is copied here. She needs to help herselfby

rzing she is the only problem to herself. Shadow-boxing and sideshows will not help her. Let her tell us who is her

rti, who else in her family is assisting her so that we can progress this matter of mediation as required of both

. She can also tell us ifshe has since appointed or selected another mediator.

s, intimidation and outright lies will NOT work. She keeps saying I have sent I don't know who to who, which is o

not true at all. Even then, I wonder if she is supposed to mediate all alone in a vacuum, without the other party

'RH, without her lawyer and without her family members!

lson K. Aruasa, (M B S), (E B E, MBChB(MU) ;MMed-ObsGyn(UoN) ;MBA(USIU);

e. Executive Officer, Moi Teaching and Referral Hospital & Consultant Obstetrician/ Gynaecologist

t, Kenya.

t,

qL
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MOI TEACHING AIUD tri-EFERRTqI F{OSI,ITAI

'l'clcplronu (1'254)-05i2033+7 I /2/3/ 4

F:rs: 0-i32061749

Ertrail: ccoli}nr t rh.go.kc/ccosofGccfrilnrr rl r.J'o.lrc

N.\NDt RO..\t)

P.O. BOX.1-.3010()

EI-DORET,KENYA

Ref F-LD /tr'tl'll H /A D[,IIN/ I / 1 5 / \t Ol-. t I I //30 I ti 5'r' Scptcnrl:cr, 2023

Eunicc l\{r.rriidri

r\ ss is ra u r l)ircctor Disciplina n' & I-:,rhics

licnya N'[cdical l)racdrioncnr & Dcrrtisrs C<runcil

l(l\,tPl)C Cor:rplcs - Woodlands lld off
I-crrarra lld, [-lurlingham

l).O. Ilos 41.8.19 - 00100

NAJROBI
li.rnail c.rnuriithi@knrpdc.go.kc. int'o@krnPdc.l,o.kc

I)car Lra^rcr-

A{TRH MEDIATION PROGRESS REPORT ON DC CASE NO
i(IPROi.lO VI{TRH

43 OF 2021 MERCY J

tr{<-'i 'l'cnchirrg :rrrd llcfcrral Hospicrl (lWl'Rl-l) subnrirs rncdlrdon progrcss rcporr on DC Case No.45 of
202 I !\'lcr.c1' Kiprono v tt,l'l'ttH.

l. f"olkrrving yotrr rulin.g on 5'h l{ar', 202.3 \'111{H promprt)' .gor in rouch rvith ir,Icrcl, ldprono's
advocatc on rccord l)rofcssot Kiarna Warrgai, irr compliancc rvith thc ordcr ro mccliatc on
rcscirution (quanrum of darnagcs).

2. 'fhc nvo pardcs agrced that quanruin ofdamagcs rvill bc asccrtnincd fr<.rm Casc Larv.'l'hcy l,crc
ro dccidc ()rt thc tnodc of rncdiarion. 'l'hat is n'hcthcr bcnvccn lr{r. -fosphnt l{rinra, rhc Ml-lll-l
adr,<-rcacc and i\(crc1,'s advocarc dir:ccrly or tlrr.ough a mcdilror.

3. I'Il'ltFI has a l)rofqssional Indcnrrriry covcr fol irs docrors. '['hcrc[<rrc, follos,irrg rhis agrccrncnt
it starrcd rhc proccss of scckirr.q indcrnnir.T fr()nr insurcr r>n 29'r' N,[a\', 202-]. r\ fotmal norificati<xr
of clairn \\,ns scnr ro rhc insurcr on 7'5.Jurrc, 2021i ertd aclinos,4cdgcd.

4. Ou 2"'r .luIrc, 202-3 an ad't.ocatc rrarnccl 'l'arigo Ki1:roo s,rr:tc n t l't t{H clairnirrg t() rcprcscnr
tr[crcy irr placc of l)rofcssor l(iatra \X/angai.

All conespondcnccs should b addr-essed to thc Chicf Exccutivc Ofliccr
Vis i t o u r We bs i tc : wvr*,.tnbh, o o.ke

V$!Ol'l OP E{CEPIONA! lvflrLTI-SPECIAIITy HEIiIJI}I C.tnf,'[ILA.E{EiG Ar{D IE9LII.CH

I

GLOI!.A-L lrrl]DEil Rl TiiE PLO

t
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(
5. llcnvccn 9'r' and 23d Junc 2023. tltc iusurcr contactcd l,lcrcy uoti$'ing hcr of casc rcfctrnl L:v

N'l'l'ltH to tltcm for mcdiation orl quantllltl of dnnragcs (rcsdnrdorr). Shc rvas rcclucsrcd to
.. . J2()posc gunntunr. but thc pxrccss stallccl sincc shc ditln'r coopcrrtc.
6. On 3'J.1uly,202.1 tr'tr. Idritrra callccl lcr:cy brrr she <lid not arrsncr his call. Flc callcd hcr husbancl

Isaac l(aodic. Isanc nslicd l(irirna s'try NI't l{FI had scnt irrsurcrs to rhcur. l-lc rvas cxplaincd rhlr
it rvas to rcsrinrtc thcnr <xt bch;rlf of ,\'t'l'ltl-[ arrrl l)r. ()rrdigo.'l'har l.)r. Orrdigo in lcgal lantuagc
is an NI'I'ltl-l 

^!{crtt 
hcncc onc arrd santc thirrq. 'l hat Nl-l'ltl-l r.s cor?()mrc crrtitl, is 116r ablc 16 d9

alrttlling csccP( th()trgh its clitccrors;tntl ctnplorccs lilic l)r. ()nclieo. tr,Ir. liirinra s()u.ght r()
knorv thc c\pcctc(l quxrlnrm. lsaac irtlirunc<l hirl r]ut thcir adtocatc urlr-rlcl .gr:t in totrclr rvitlr
lrirn.

7. On 6'h.luly,202.1 i\'lcrcv \\:r()rc t() iU l'l(l-l's adtocarc lrrd iofonncd hirn tlrar tlr.'l'arig<l l(.ipt<xr

was lrcr ad\:()cxtc. 'l'hcrc l'crc rlurrlc!()us cnrril cr:rrcspondcrrccs irr h[a1,,-lunc, and r\ugtrst 2l)2.i

to no avail.'fhis forccd lt{'['ltH insurcrs to rcl:crt thc rncdiation back ro lr,ITllH sirrcc dcaling
wirh i\'{crcy borc rro fruits at all. U;> to nos' for all intcnts arrd putposcs ir is clcar i\flltH is
dcaling rvith i\'[crcy dircctlv lnd orr its orvu.'t'hc arJr,<rcatcs shc h:rs hircd so far havc dcscrrccl

hcr, attcmpts to havc lr,l'l'ltFl irsrrrcrs rnd othct (iotcururcnt cntitics likc Nairobi Ccrrtrc for
rr tern^tiorr;r}.:\rbitr:tr.ion{N(J'\)-t(r-in terl.ctte+xve.lttr n,en-ftrtil

U. Orr 24.1ut1', 2023 i\'l'l'ltH rcqtrcsrcd orcdi:rriorr ckrrrc unrlct thc gtridancc of N(ll,\ sirrcc ir is

stiltuton' bodt tnskcd u'ith rrtcdiation. lhis u,as duc to prxrr p()grcss of mcdiatiou proccss arrcl

thc fact that 90 davs granrcd for tncdiltiort rvcrc alnrosr or.cr. N(l1..\ acccptcd to rnctliatc aird
()n 25'r'.luh', 2023 N|/s 'l'arigo l(i;:too advocatcs supnortcd rhc n:cdiltion un<lcr NCI.\.

9. On 2ti'r'Julr,, 2023 N,t'lltl-t paicl rc<guisitc rc.gistradon fcc ro NCI;\ and sought thc m;rtrcr to bc
cxpcditcd.

10. ()u 1" r\ u.gust, ?02.i scvcral thirtgs happcncci. t.\(il.\ appointctl a urccliator, N,lctc)' liiprorrrr
ackrt<ts4cd.tgcd thc appointtncnt arrd Ni7's ,\krscytr and Co ,.\dtocatcs c:llnc (,n rqc(,rd f()r {!:ic\'
Riprorro irr thc Placc of i\l/s t'ariuo t(il:rrxr & (ir .,\dsocatcs. Shc intlicarcd thnt shc u,orrltl

procccd s'ith rncdiation and agrccd to bc bourrtl bv thc NCI.\ nrcdlrtiorr tulcs. Shc furthcr

1>roposctl e quantutn of darnaccs anrourttirtg t() Iicnva Shillings Sisn -C)nc \lilliorr, C)nc

lltrndrcd and Sixn' '['h<.rusand (lishs (r t.l6{),0(x.)/=). N(-lr\ acknowlcdgccl her :rp1:ointm':nt.

I l. On 4'r' .,\ugust, 2023 tr{'l'ltl-l agrccd t(, ,rpp(,irruuclrt of thc rnccliaror and souqhr N[/s r\krvcvrr's

c()tlcurrcncc t(, iulrtP start tncdiltion proccss. lt firrtlrcr rcspondcd to lrcr pro;:osal thus "ir $'as

n(,t tllc 
^ppn)priatc 

tinrc to addrcss it sirrcc a rncdiatrrr lrnd alrcacll' l:ccrr appoirrrcd". Hcncc it
(<;tranrunr) rvas uraior issuc filr n:sdiad(,rr trndcr thc nrcdiator. 'l'har borh p:rrtics had agrcctl to

bc bor.rrrcl bv N(llA rulcs i.c. to nrccliatc tlrrouqh a tncdiator:rpg:oirtrcd b1'N{)lA. Sou.qlrt lrcr
c()ncurtcncc to rcqucst l(cnvn i\,lcdical l)r;rctirioncrs ct l)coGs (iouncil (Kl\'ll,DC) to cstcnd
thc rncdiation pcriod by corlscnt oI partics sirrcc rvc lrad smrtcd rnaking progrcss. It rcqucstcd
hcr to sigrr thc rncdiation ngrcclncnt and othcr docurncrrts scnt ltr N(llA carlicr orr f<;r frlirrq

and sigr ng b1'both partius. It{'t'ltl-l had alrcndv Frllcd arrcl signctl rhc ucccss^r.\' pxrrs.

12. On 5'r' Augtrst,202.1 tvlcrcy Kiprono abandottcd hcr advocntc N[/s r\ks,cyu antl'pcrsonallv scnr

a rcp(,rt to [ii\{l)D().
13. ()n 6'r' r\utust, 20?3 lr'[fllFI adr'ocatc \ut()tc t() \{clcr scckirrg hcr concurrcrrcc for cxtcnsiorr

of thc rncdiati<.rn pcriod. Slrc rrcvct tcsl>onclcd.

14. Ou 8'r' i\uqust, 2023 N(llr\ sct a vi-t'ttral prclirninaw rncdiatir.rn confcrcucc chtc orr 15'r'i\ugrrsr.
202.3. I{'l'ttl{ confirnrcd irs availal;iliw brrr N{crcy did rrot.

15. On 9'r' r\ugust, 20?3 shc s.totc an curail titlcd "What I sould rcrlucsr I(N.IPDC ro considcr".
-t'hat 

is (a) rncdiadon is a dclaf in.g tactic. (l>)'l'hctc rvas uo nccd r() cstcnd rlrc rncdiariorr prrccss
sittcc thc first tnonth rvas rvasrcd.'l'his lcft N['l'ltl-l in a loss. \\4ro rvasrccl thc first nx)ntlr. Wils

it tr<,t hcr by rvithdras'int ittsttttcriorts ftonr l)rofcssor liinma V:rngai f<rrciug thc urcdiation

l)roccss ro r.csrarr frotn ..r}.nr.. 
..rrP

*{oer>
2
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I 6. On 15'h r\ugusr, 202-1 NCIA catlcd off thc virrual l)rclin.rinary N.{cdiation confcrcncc duc to
"Lrcli of confinnarion of availabilin. fronr rhc clairnanr,s (N{ercy) sidc',.

17. Dcspirc all thcsc thingr i\'l l'liFI u,as hopi,rg nrc<liaror rr,ould sah,agc thc situ:rtion. 'l'hat is rvhy
ir soughr NCITYs advicc on r','hcrhct rlrc rnccliator cotrltl l,ritc a rcliorr of "no scrtlcnrcnt drrc to
tlon-^trcndntlcc bv thc clairrrant (l\.fcr:cy Kiprorro)". '['hc nrcdiator soughr for uror.c tinrc ro tr1,

ro gcr hcr on bourrd. Sincc i\'l'l'll.l-l has bccn and rcrnaiu.- fullv cournritrcd r<r thc urcdiatjoir

l)r(xcss, i\{crc1' l1x5 rhs,arrcd all lrrcrnprs to rncrli:rtc.

IS. On I5'r'Augtrst, 202ii r\{crcy irrdicarcJ via cnrail thar shc is not agairrsr mccliatign ancl rhar slc
rrcvcr rcplaccd tr{/s r\krvcyu;rs an adr,ocatc.

19. On l6m r\u.gust,2023 N'lcrc1't'rotc an cnrxil blauring lr{'l'ltt-l for choosing chc rncdiatqr ancl
tlrcdiatiorr rctruc. Shc s'as inforurcd char shc cotrld charrgc anything/cvcq'rhing that shc rvas
not agrccablc to during thc prclinrinary lncdiarion confcrencc if shc agrccd to it. 'l'hat ir s,guld
bc at nrin-imal cost sincc shc cotrld clo ir froru lrcr sitting roorn. Shc ncvcr rcsponclcd.

l:rotn thc prevailing facrs lr{'l'ltH is corrstraincd to mnlic this pr-climirrary rcport as it ls,eits thc
lulcdi,rror's ditcctions.

fjurcl:cr it is clc:rr to cvcrybcldy tlrat lUcrcl, i,r a r.cry difficulr pcrsor.l (o rncdiatc rvirh. Jusr likc ir was
s'irncsscd carlicr bcforc thc hcaring of hci casc and ruling datcd 5't' lvtay, 202.1, she lras conrinuccl r<.r

n:aligrr and bullv evcrybody rvlro artcmpts to addrcss rhis issuc. Nobody has [:ccn sparcd includiug all
drrcc advocatcs shc has hircd irr thc last thrcc nrourhs, I<MPDC irsclf, NCII\, N{TliH's Chicf Iixccucivc
Of6ccr (Cli,O) and otl:cr Hospiml A'[arragcnrcnt 'l'e:rm nrcmbcrs including all thc docrors thar irrtcractcd
rvith hcr, IvITllH advocatc, ctc. Al[ hcr sratcrncnrs (t'hich arc alt,ays rnalicious) arc in rvriting (clcctrorric
conrnrunicadons atrd tnost of thcrn arc copiccl to Ktrll)lXl, NCir\, thcir ofdccts and cvcn chc NCIr\
appointcd medintor) and will bc availcd nt an oppormnc rin:c (l havc printcd and amachcd a [e1, of
thcr:r l:crc for casc of rcfcrcncc. Sufficc it ro srr drcrc are many morc availablc).

Finally, it is our colrsidcrcd opirrion that slrc can bcucfir frorn the rnccliator's input bcfore rhe rnattcr is
cscalatcd to thc IJ igh Cotut of l(orya.

1'he puqrosc of tlris lctccr is to urgc )()u grnrrr mcdiarion proccss x furrhcr forn -Frvc (45) rnorc days
rvirh cftcct front datc of 1,ou. .,r,.',,tl,,nicatiorr NO'f from 5fr ,\ugusr, 2023 (rhc 9{i days carlicr grantci).

Wc undcrstand au llldorct-bascd Norr-(jovcrrrurcnul Or.garrizar.ion (.JCO) is currenrll, trying to as.-ist
lrcr. Ir (thc NGO) necds rimc to resoh'c this issuc.

liind[)' considcr this prclimirran, rcp()rr xs vou 1:lan to r:.r:rkc furrhcr ordcrs.

t,l0 llti\(.ill G itiiT R[ItRRlt ll0sPlT[t
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3.THAT the first 90 days as granted for meditation did include weekend and public holidays.lt
also had a timeline of 90 days after which the report was done.

5. THAT meditation through virtual means is null and void.l may not be a partisan of it as it
doesn't not show any Goodwill on whole process.

6 THAT these issues be addressed in a manner of goodwill in order to put this matter to closure

ln conclusion, Justice delayed is justice denied

Regards

Mercy.

PRELIMINARY CONFERENCE - DIS/VIED IO2 123

External

lnbox

E
Joy Maina <Joy.Maina@ncia.or.ke> I3 Sept 2023,11,35

to Gladys, chirimercy8O@gmail.com, me

Dear Ms. Wamaitha,

The KMPDC has extended the period for Mediation in this dispute for 45 days as per the

attached letter dated 11th September 2023.

Kindly provide us with dates that you are available for a preliminary conference for the parties

consideration at the earliest to commence this Mediation process.

Kind Regards,

Joy Maina
Manager, Case Management

I '1 '6

4 .THAT the 45 more days granted for meditation did exclude the weekend and public holidays
making it extend more time.lt also noted that this has no time lapse and that report be submitted

after meditation process........



Dear Ms. Joy Maina,

Thank you for your email and the notification that the Board has extended the period by 45

days.

I write to inform you that I am available on either 25.09.23 or26.09.23 for the pre- trial

conference. I will appreciate notification of the convenient date to the Parties.

Yours Faithfully.

Cladys Wamaitha

Sent from Mail lor Windows

From: Joy Maina

Sent: Wednesday, l3 September 2023 ll:.36

To: Gladys Wamaitha

Cc: chirimercy 80(Eemail.com os hatkirim

Su bject: PRELIM INARY CONFERENCE - DIS IMED I 02123

Dear Ms. Wamaitha,

#E
Josphat Mutu ma Kirima <josphatkirima@mtrh. go.ke> I 4 Sept 2023, 10:54

I

to Joy, Gladys, chirimercyS0@gmail.com, bcc: Wilson, bcc: Chief

73.-



a
Nairobi Centre for International Arbitration
Haile Selassie Avenue, Co-operative Bank House, 8th Floor
P.O. Box 548-00200 Nairobi I Mobile: +25472087967+

Ernail: Joy. Maina@ncia.or.ke I Web: www.ncia.or.ke

The content of,this email is

confidential and intended for the recipient specified in message only. lt is strictly forbidden to

share any part of this message with any third party, without a written consent of the sender. I[
you received this message by mistake, please reply to this message and follow with its deletion,

so that we can ensure such a mistake does not occur in the future. The recipient should check the

email for threats with proper software, as the sender does not accept liability for any damage

inflicted by viewing the content of this email. Please do not print this email unless it is

One attachment . Scanned by Gmail

tr
Gladys Wamaitha <gladys@scmafrica.com> l3 Sept 2023,21:27

to Joy, chirimercy8O@gmail.com, me

Dear Ms. Joy Maina,

Thank you for your email and the notification that the Board has extended the period by 45

days.

I write to inform you that I am available on either 25.09.23 or 26.09.23 for the pre- trial

conference. I will appreciate notification of the convenient date to the Parties.

I

Yours Faithfully

?8

Please consider the environment before printing this email.

necessary. Every unprinted email helps the environment.



L

Gladys Wamaitha

Sent fron.r Mail for Windows

E
Joy Maina <Joy.Maina@ncia.or.ke l4 Sept 2023,09:08

to Gladys, chirimercy80@gmail.com, me

DearJosphat and Mercy,

The Mediator, Ms. Wamaitha, is available for a preliminary conference on either

25th Septemb er 2023 or 26th September 2023.

Kindly let us know which of the two dates is available to you. This meeting will be held virtually

Kind Regards,

Joy Maina
Manager, Case Management

Please consider the environment before printing this email

Nairobi Centre for International Arbitration
Haile Selassie Avenue, Co-operative Bank House, 8th Floor

P.O. Box 548-00200 Nairobi I Mobile: +254720879674

Email: Joy.Maina@ncia.or.ke I Web: www.ncia.or.ke

I '[ ri q

From: Gladys Wamaitha <sladvs@scmafrica.com>

Sent: Wednesday, September 73,20239:'27 PM

To: Joy Maina <Jov. Maina(oncia.or.ke>

Cc: chirimercvS0@smail.com <chirimercvS0@smail.com>; j.qs!h-a!k!-rim-a@-E!gh.8ele

<iosohatkirima @ mtrh.eo. ke>

Su bject: R E : PR E Ll Ml NARY CO N FERE NCE' OIS I MED / 02/ 23



")

Cood morning, Joy.

I am available on both dates. Just choose any.

Regards

Josphat I\4utLrnra Kirinra,

Head of Dispute Settlement Services,

Notary l'jublic & Commissioner tbr Oaths,

Advocate ol'High Court of Kenya,

Plincipal Legal Officer,
Snr Principal Clinical Officer Anaesthetist,

lvloi 'leaching & Referral Hospital,

AMPA'IH BUILDINC Rl\4 202/214.

2 attachments . Scanned by Gmail

E
Joy Maina <Joy.Maina@ncia.or.ke> l4 Sept 2023,17:31

to me, Gladys, chirimercy80@gmail.com

This is well noted Josphat.

Kind Regards,

Joy Maina
Manager, Case Management

I

I

I loo



Fwd: Discontentment on mediation process

tr
CEOs Office <directorsofficemtrh@gmail.com> l8 Sept 2023, 08:35

to me, Josphat, Chief, Wilson

Dear Kirima,

Forwarded is an -email from Mercy Jepchirchir on Discontentment on mediarion Process.

) follow up with MPDC. That we have no issue with all points raised, but mediation be

donc physically in neural grounds, Nakuru, Nairobi or l(isumu cities.

Please acknowlcdgc receipt.

Kind rcgards.

Dr. Wilson K. Aruasa, MBS' EBS

Chief Executive Officer

-- Forwarded message

From: mercy jepchirchir <chirimercy80@gma >

Date: Sat, 16 Sept 2023 at 12:10

Subject: Discontentment on mediation process

dc , Chief Executive mtrh. eo. ke> , CEOSTo: Eunice Muriithi <e.murii km ke> <ceo@

Office <directorso fficemtrh@email.com>

Cc: CEO KMPDC <ceo km dc ke> , legal Department < le al o.ke>

Cood morning,
I accepted the request made by MTRH that we inforrn KMPDC to consider extending the

mediation period by 45 more days in good faith/will, however I want to let your office be

informed of the discontent on my part for the following reasons:

I .THAT the council ignored the choice of mediator as requested by claimant

I Z THAT the request to meditate in Eldoret through physical means has been ignored

I ro 1

Externa I

Inbox



PRELIMINARY CONFERENCE - DIS/IVIED IO2 123

External

Inbox

Ss

E

Josphat Mutuma Kirima <josphatkirima@mtrh.go. ke> 9 Oct 2023, I 4:56

to Wilson, Chief, Joy, Gladys, chiriniercy80@gmail.com

Good afternoon, Madam Joy.

We were invited to a preliminary meeting on 25th or 26th September. I indicated rny

availability, but Mercy (copied this email) never commented. The 45 days (extension period) are

almost over.

Has the mediator been able to reach out to Mercy? Can she give out a certificate of no

settlement?

Kindly advice.

Regards.

Josphat Mutuma Kirima,

Head of Dispute Settlement Services,

Notary Public & Commissioner for Oaths,

Advocate of High Court of Kenya,

Principal Legal Offi cer,

Snr Principal Clinical Officer Anaesthetist,

Moi Teaching & Referral Hospital,

AMPATH BUILDING RM 2021214.

One attachment ' Scanned by Gmail

Joy Maina <Joy.Maina@ncia.or.ke> 9 Oct 2023,15:30

to me, Gladys, chirimercy80@gmail.corn, Wilson, Chief

Good Afternoon Mr. Mutuma,

1

I

We are yet to receive any feedback from Mercy

\t;fu



j

E
Joy Maina doy.Maina@ncia'or'ke> I I Oct 2023' 16:04

to me, Gladys, chirimercy80@gmail.com, Wilson, Chief

NCIA is inviting you to a scheduled Zoom meeting

Join Zoom Meeting

b.z us 131 855 wd= 4 niv e5 ML5a
htt s06

Meeting lD: 881 3119 5855

Passcode: 146027

One taP mobile

+1507 47 34847,,8813 11958 55fr ,,,,t L46027 fr US

+L564217 2OO0,,8813 1195855fl,,,, 
* 146027S US

Dial by your location

. +7507 473 4847 US

. +1 554 217 2000 US

. +1.646 931 3860 US

. +1 669 444917LU5

. +1 569 900 6833 US (San Jose)

. +1 589 278 1000 US

. +]-719 359 4580 US

. +7929 205 5099 US (New York)

. +1 253 205 0458 US

. +1 253 215 8782 US (Tacoma)

. +1 301 715 8592 U5 (Washington DC)

. +1 305 224 1958 US

. +1 309 205 3325 US

. +1312 626 6799 US (Chicago)

I

I i ,r-i

One attachment ' Scanned bY Cmail

Topic: PRELIMINARY MEETING

Time: Oct 75,2023 15:00 Nairobi



Joy Maina
Manager, Case Management

Please consider the environment before printing this email.

From : J os p h a t M ut uma Ki ri ma <io5gh a!k!.fi.!na@!0gh,gqlC>

Sent: Monday, October 9,2023 2:56 PM

To: Joy Maina <Jov.Maina@ncia.or.ke>

Cc: Gladys Wamaitha <gladvs@scmafrica.com>; chirimercvS0@gmail.com <chirimercvS0@email.com>;

Wilson Aruasa <a ruasaw@emai l.com> ; Chief Executive <ceo(amtrh.eo.ke>

Sq
Josphat Mutuma Kirima <josphatkirima@mtrh.go.ke> 9 Oct 2023, l6: l5

to Joy, Gladys, chirimercy80@gmait.com, Wilson, Chief

Thank you so much Madam Maina.

We look forward to your further advice

Regards.

Josphat Mutuma Kirima,

Head of Dispute Settlement Services,

Notary Public & Commissioner for Oaths,

Advocate of High Court of .KenYa,

Principal Legal Offi cer,

Snr Principal Clinical Officer Anaesthetist,

Moi Teaching & Referral HosPital,

AMPATH B UILDING RM 202/21 4.

0 ry

However, noting that the 45 days extension given by the Council is almost over, we shall make

a final attempt to commence the Mediation before time lapses. I will be sharing a Notice for a

preliminary Meeting shortly once I consult the Mediator on her availability.

Kind Regards,

Nairobi Centre for International Arbitration
Haile Selassie Avenue, Co-operative Bank House, 8th Floor

P.O. Box 548-00200 Nairobi I Mobile: +254720879674

Email: Joy.MainarDncia.or.ke I Web: www.ncia.or.ke



Meeting lD: 881 3119 5855

Passcode: 146027

Find your local number : httos://us06web.zoom.us /u/kd53n sXCFi

Join by Skype for Business

httos://us05web.zoom. us/skvoe/8813119 5855

Joy Maina
Malager, Case Management

Please consider the environment before printing this email.

From: Josphat Mutuma Kirima <iosohatkirima @ mtrh 'eo.ke>

Sent: Monday, October 9,2023 4:15 PM

#q
I Josphat Mutu ma Kirima <josphatkirima@mtrh.go. ke> I I Oct 2023, I 6:21

Cood afternoon Madam Joy

I will be available.

to Joy, Gladys, chirimercy80@gmail.com, Wilson, Chief

I pb

. +! 346 248 7799 US (Houston)

. +1 360 209 5623 US

. +1385 347 5053 US

Kind Regards,

Nairobi Centre for International Arbitration
Haile Selassie Avenue, Co-operative Bank House, 8th Floor

P.O. Box 548-00200 Nairobi I Mobile: +254720879674

Email: Joy.Maina@ncia.or.ke I Web: www.ncia.or.ke



Will Mercy be available? She sent me a blank ernail today at 12:56 PM copied to KMPDC

C.E.O & Legal Department & C.E.O MTRH in an email thread titled "dissatisfaction with

nrediation process". I do not know what she wanted to say. Maybe she can elaborate here.

Regards.

Josphat Mutuma Kirima,

Head of Dispute Settlement Services,

Notary Public & Commissioner for Oaths,

Advocate of High Court of KenYa,

Principal Legal Officer,

Snr Principal Clinical Officer Anaesthetist,

Moi Teaching & Referral Hospital,

AMPATH BUILDING RM 2021214.

One attachment' Scanned bY Gmail

&
Jos ph at Mu tu ma Kirima <j osphatkirima@m trh. go. ke> l 6 oct 2023, l 6 :44

to Director, Wilson, Chief

c.E.o.
Cood afternoon Sir.

This meeting took place today before M/S Wamaitha the mediator. Madam Joy Maina was

present for NCIA. I was present for MTRH. There was no appearance for Mercy.

it was agreed that the mediator will wrote a report of no settlement to KMPDC and copy

MTRH. She will be clear that mediation failed due to non attendance of the complainant Mercy

Jepchirchir Kiprono. That MTRH paid and was always available for the mediation and that she

reached out to Mercy who insisted that she will mediate directly with MTRH. She promised to

deliver the report before Friday the 20th October 2023.

In my opinion this marks the end of the mediation process and the beginning of the litigation

process.

Regards.

Josphat Mutuma Kirima,

Head of Dispute Settlement Services,

Notary Public & Commissioner for Oaths,

Advocate of High Court of KenYa,

Principal Legal Officer,

Snr Principal Clinical Officer Anaesthetist,

Moi Teaching & Referral HosPital,

AMPATH BUILDING RM 2021214.

I 06



Wilson Aruasa <aruasaw@gmail.com> l6 Oct2023, l6:53

to Chief, Director, me

Thanks for the update Kirirna.

No need for litigation unless Mercy goes for it herself. Even then, that will end with Court

Annexed Mediation process.

Dr. Wi lson K. Aruasa, (M B S), (EAS), MBChB(MU) ; MMed-ObsGyn(UoN) ;MBA(USIU);

Chief Executive Officer, Moi Teaching and Referral Hospital & Consultant Obstetrician/

Gynaecologist.

Eldoret, Kenya.

tr

#q

t

Josphat Mutu ma Ki rima <josphatkirima@mtrh. go. ke> I 6 Oct 2023, l7 : 18

to Wilson, Chief, Director

c.E.o.
That is true sir. MTRH can not take any further steps other than to confirm the mediators report

to KMPDC. It is Mercy to decide what to do with her case from there onwards. MTRH can not

take it to court since it is not the complainant.

Regards.

Josphat Mutuma Kirima,

Head of Dispute Settlement Services,

Notary Public & Commissioner for Oaths,

Advocate of High Court of KenYa,

Principal Legal Offi cer,

Snr Principal Clinical Officer Anaesthetist,

Moi Teaching & Referral Hospital,

AMPATH BUILDING RM 202/21 4.

I
\\
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An ISO 9001:2015 Certified Hospital

MOI TEACHING AND REFERRAL HOSPITAL
Email: ceo@nrtrlr.qo.ke

ceotdmlrh -ke/directorsofficem ail.com

Tetephone: 053 203347 W i
Fax: O53 7!61749

Ref: ELD/MTRH /ADMIN/ 1 / v OL.l 1 / 2007

Eunice Mudithi

Assistant Dircctor Disciplinarl' & Ethics

I(enya Medical Practitioners & Dentists Council

P.O. Box 44839 - 00100

NAIROBI

En:ail c.mud.ithi@kmPdc.go.kc; info@.krnPdc.go.ke

Dear Mtj MUt riitP";

14'r'December 2023

MTrl" MEDIATIO PROGRESS EPORT ON C CASE NO 43 0F 202L RCYT

KIPRONO Vs MTRH

lr{oi Teacling and rcferral Hospial MIIU| ,refcrs to yout lettcr refetencc number

KMPDC/DEC /1268/43/2021/40 dated 11/09/2023. Wc grcatly appreciate your extension of

the mcdlrtion pcriod for 45 days rvith effect ftom 11'h Septernber 2023'

All efforts ro progrcss the mediation did not bear any ftuits because lvlercy J. I(prono tefused to

participate in ony rr^y. Tl'rerc is enough evidcnce to demonstfate all drat rvas donc' All the

cogrmunications rre in rvriting (elecuonic conrtnunications and rnost of thcm arc copicd to l(enya

Medical practitioner's Dentist Council (KMPDC), Nairobi Ccntre for Intetnational Arbitration

(NCIA) tSeir offrcers and even the ({CIA) appointed mcdirtor). Attached pleasc find thc various

cmail correspondences.

It is our considcrcd opinion that the mediation has irrcuievably collapscd. This issue cannot be

rcsolgcd by rnediation ot anlr 6d1gt Altemative Dispute Resolucion (ADlt)'

I(indly consider this rcpott as you plan to tnakc further ordets'

Yours **b
frilflwu\

t 4 ult: 20?3
{or

'n

i:

i'
All corrcspondcncc shorrtd [rc a<tdrcsscd to thc Chicf Exccutivc Officcr

Visit our Wcbsitc: rvrvrv.nrtrh.go.lcc

To BE A GLoBAL LEADER IN THE PROVISION OF EXCEI,TIONAI ITf ULTI.SPECT.ALTY HEALTI{ CARE,

TR,UNING AND RESEARCH

w4

/

NANDI ROAD
P.O. BOX 3-30100

ELDORE-I, KENYAema[

1.:

4'

i:
' i.'DR. WILSON K. ARUASA,MS.', E8.'

CHIEF EXCUTME OFFICER
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Annex 4:

Report from the Kenya Medical Dentists and

Practitioners Council (KMPDC)

I
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KENYA MEDICAL PRACTITIONERS AND DENTISTS COUNCIL

REPORT TO THE SENATE STANDING COMMITTEE ON

HEALTH

ON

PETITION REGARDING THE ALLEGED MEDICAL
NEGTIGENCE AND STAFF INCOMPETENCY LEADING TO

THE DEATH OF MS. ANNITA
JEPKORIR AT MOI TEACHING AND REFERRAL HOSPITAT

J U LY, 2024

Kenyo Medicol Proclilioners qnd Denlisls Council
KMPDC House

Woodlonds Rd, Off Lenqno Rd

P.O. Box 44839 - 00100

Noirobi, Kenyo

t el: 07 27 6 6 6444 / 01 1 1 O 52222

E.Moil: info@kmo dc.qo.ke

Webslle: dc.oo.ke

I



REPORT TO IHE SENATE STANDING COMMITTEE ON HEALTH ON
PEIITION REGARDING THE ATLEGED MEDICAT NEGLIGENCE AND STAFF INCOMPETENCY

I.EADING TO THE DEATH OT MS. ANNIIA
JEPKORIR AT MOI TEACHING AND REFERRAL HOSPITAT

The Kenyo Medicol Proctitioners ond Dentisls Council, hereinofter refened to os "the

Council" or "KMPDC", is o stotutory body corporole esioblished under Section 3 of the

Medicol Proctilioners ond Denlists Act Chopter 253 of the Lows of Kenyo. The Council's

mondole is to regulote the troining ond proctice of medicine, dentistry, ond commurrily

orol heollh within the Republic of Kenyo. The Council is olso entrusted with reguloling oll

heollh institutions in lhe country.

The Council received o letter dqted 17 July 2024 under Reference No.

SEN/DSEC/SCHl331l2O24, from ihe Clerk of Senole, informing KMPDC thot the Commiitee

is considering o pelition on the olleged medicol negligence ond stoff incompetency

leoding to the deoth of Ms Arrrritcr Jepkorir of Moi Tcoching ond Referrol Hospitol.

The Clerk of the Senote further requested thot the Council submit comprehensive written

responses lo lhe issues roised in the Petition on or before Fridoy, Augusl2nd,2024.

The Council would like to stote os follows:

I . On l2nt July 2021, Ms Mercy J Kiprono ond Mr lsoqk Kondie submitted o comploint ogoinst

Dr Stephen Mondego, Prof Boroso Olsyulo. Dr Alfred Wonyonyi, Dr Ernest Nshom ond Moi

Teoching ond Refenql Hospitol (MTRH) olleging medicol negligence, potient

mismonogement, intimidolion ond no follow-up on the second odmission. The comploint

reloled lo ihe treotment ond monogement of lheir doughter Annito Jepkorir, who choked

on o seed ond wos odmitted to the Hospiiol in Jonuory ond Februory 2021, olso treoted qs

on outpolient before her dem'se on lOh Moy 2021. A post-mortem wos done ofter the

deoth of Annitq ond found o seed in the right bronchi. The complointwos processed ond

ossigned DC CASE NO€ OF202l.

2. Through o lelter doted 2 l 't )uly 2021 , the Respondenls were requested to submit their

respective responses to the comploint togelher with relevont documents. By o letter

2
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doled 30rh July 2021, Dr Wilson Aruoso, the then Chief Execulive Officer of the Hospitol,

submitted to the Council o stotement by Dr Philip Kirwo doted 30rh Jvly 2021 , o

stotement by Prof. Boroso Khwo-Otsyulo doied 29ti, )uly 2021 , o stotement by Dr Alfred

Wonyonyi doted 29rh July 2021, o stotemeni by Dr Slephen Ondigo doled 30rh July

2021 , o stotement by Dr Mork Oloo doted 30rh July 2O2l , o stotement by Dr lsmoil

Mohomed doted 29rh July 2021 , o slotement by Dr Nshom Ernesi doted 29th July 2021 ,

o stolement by Dr Oumo Viclor, o copy of the Autopsy report by Dr Dovid Chumbo

doted 26rh Moy 2021,two (2) CTScon CDs ond q certified ond poginoted copy of the

potient's file.

3. On 26rh April2022, the Disciplinory ond Ethics Committee deliberqled on the comploint

ond recommended thot it be scheduled for o heoring. This wos communicoled to oll

the porties lhrough o letter doled lOrh Moy 2022. A nolice for mention ond direclions

wos issued on 7rt'Seplember 2022, inviling lhe porlies to oppeor for mentions on 20rh

September 2022. The motter wos menlioned on 20rh Seplember 2022, wherein

directions for the heoring were issued, with the heoring being confirmed lo toke ploce

on Wednesdoy. l2rh Oclober 2022. The Disciplinory ond Ethics Committee heoring of

the cose took ploce on l2 Oclober 2022, ond oll lhe porties were present.

4. The committee's decision wos issued on Sih Moy 2023. The Commiitee, hoving heord

oll the porties ond inlenogoted lhe evidence presented before it, found thot the

comploint ogoinst Dr Stephen Ondigo ond Moi Teoching ond Referrol Hospitol hod

meril. The Commillee directed thot Dr Stephen Ondigo ond MTRH mediote with the

Estote of the lqte Annilo Jepkorir jointly ond severolly with o view lo moking reslilulion

ond thereofler inform lhe Council within 90 doys. The Commiltee olso direcled Dr

Ondigo ond MTRH to eoch poy o fine of KSh. 200,000/= ond 350,000/= respectively.

(Copy of rullng ofloched os MK Annex l)

5. After lhe ruling wos issued, the MTRH ond the Comploinoni slorted discussing how to

3
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ensure lhot the mediotion look ploce within the given timelines. Dr Wilson Aruoso,

through o letter doled 5rh September 2023, informed the Council thot otter receipl of

the ruling, the hospilol promplly got in touch with Mercy's Kiprono's odvocole on

record, Prof Kiomq Wongoi, to medioie on reslitution. The porlies ogreed thot the

quonlum of domoges would be oscertoined from cose low. They were olso to decide

on the mode of mediolion. Following lhe ogreement, MTRH sent o formol notificotion

lo ils insurer on 7rh June 2023. On 2na June 2023, an odvocole nomed Torigo Kiprono

vwoie to MTRH, cloiming to represenl Mercy Kiprono In the ploce of Prof Kiomo

Wongoi. Dr Aruosq sloted lhot beiween 9tn ond 23 June 2023, the insurer contocted

Mercy, notifying her thqt lhe cose hqd been refened for mediolion on the quonlum

of domoges. Due to poor of progress on lhe medioiion, the hospilol requested thot

the mediolion be done under the guidonce of lhe Noirobi Center for lnlernotionol

Arbilrolion (NCIA), o stolutory body esloblished under the Noirobi Centre for

lnternolionol Arbilrqlion Act No. 26 ot 2013. NCIA ogreed to mediote, ond on 25th July

2023, Torigo Kiprono odvocotes supported the mediotion under NCIA. On 28th July

2023, MTRH poid the requisite fees to NCIA. ln Augusl 2023, NCIA oppoinied o

mediotor; however. lhe mediotion did not proceed. (A copy of lhe leller is ofloched

os MK Annex2)-

6. Dr Aruoso requesled the Council gront lhe mediotion process o further 
florty-five 

to
,'

(45) doys. This reQuest wos gronled ond communicoted through o lelter doted I lttr

September 2023,

7. Through o letter doted l4tt' December 2023, Dr Aruoso informed the Council thot

efforts to progress the mediotion hod noi yielded ony resull, os Mercy J Kiprono hod

refused to porticipote in ony woy. He submitted ihot it wos lheir opinion thot the

mediotion hod inetrievobly collopsed, ond the issue could not be resolved through

mediqtion or ony olher Alternolive Dispute Resolution. (A copy of lhe leller is olloched

os MKAnnex 3)

4
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From lhe

(i)

(ii)

(iii)

obove summory, the Council would like to highlight the following;

As lhe Council does not hove ihe legol outhority lo oword domoges to

comploinonts when il finds ihot lhe cose hod meril ond eilher the doctor (s) or

hospitol is culpoble, ii insteod direcls thot lhe porties mediote. This is becouse

CAP 253 ollows the Disciplinory qnd Ethics Commitlee to not only promote

mediotion ond orbitrolion beiween the porties but olso record ond odopl

mediotion ogreements or compromises between the porties. This melhod serves

to conclude o motler wilhoul the porlies proceeding lo court for domoges. The

Council olso recognises the importonce of Allernolive Dispute Resolution (ADR)

in speedy resolution of ony dispule.

The Council does not interfere or influence the choice of mediolor. The porties

ore of liberty to choose the person or persons lo oct os lheir mediolor.

Where lhe porties ore unoble to conclusively use Allernotive Dispule Resolulion

to resolve the molter (i.e domoges), they ore ol liberty lo seek compensotion

from the High Court of Kenyo. They moy olso use the KMPDC's judgement lo

support their cloim for domoges before the High Court.

This reporl ls signed os hereunder:

Dole: 2 L+.
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DR. DAVID G. KARIUKI

CHIEF EXECUTIVE OFFICER/REGISTRAR

KENYA MEDICAL PRACTITIONERS AND DENTISTS COUNCIL
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REPUBLIC OF KENYA

THE KENYA MEDICAL PRACTITIONERS AND DENTISTS COUNCIL

INQUIRY BY THE

DISCIPLINARY AND ETHICS COMMINEE

(PURSUANT TO THE PROVISTONS OF THE MEDICAL PRACTITIONERS AND DENTISTS

ACT, CHAPTER 253 LAWS OF KENYA

DC CASE NO 43 0F 2021

MERCY JEPCHIRCHIR KIPRONO ON BEHALT OF

ANNTTA JEPKORIR CHtRCHTR (DECEASED).......

AND

......COMPLAINANT

DR. ERNEST NSHOM.............. ......... I SI RESPONDENT

........2ND RESPONDENT

........3RD RESPONDENT

........4TH RESPONDENT

.........sIH RESPONDENT

DR. ALFRED WANDEBA WANYONYI ...

MOI TEACHING & REFERRAL HOSPITAL..........

G

PROF. BARASA OTSYULA KHWA....

DR. STEPHEN ONDIGO....

RU LIN

A. INTRODUCTION

1. The Comploint leoding to this inquiry wos lodged before the Kenyo Medicol

Proctitioners ond Dentisls Council. hereinofter referred to os "lhe Council",

by Mercy J. Kiprono on beholf of The Lote Annito Jepkorir, hereinofter

referred to os "lhe Comploinonl" ogoinsl Dr Ernest Nshom hereinofter

referred to os "Dr Nshom" or "lst Respondent", Dr Alfred Wondebo

Wonyonyi, hereinofter referred to os "Dr Wonyonyi" or "lhe 2nd Respondenl",

4,(
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Prof. Boroso Otsyulo Khwo hereinofter referred to os "Prof. Otsyulo" or "the

3,d Respondenl", Dr Slephen Ondigo hereinofter referred 1o os "Dr Ondigo"

or "the 4rtt Respondenl" ond Moi Teoching & Referrol Hospitol hereinofler

referred to os "lhe Hospilol" or "MTRH" or "lhe Sth Respondenl"

2. The Comploinonl submilted lo ihe Councilo signed Applicolion for Lodging

Comploint doted 28rh June 2021. She ottoched thereto o stotement thot

gove the chronology of events leoding to lhe comploinl, o copy of on

outopsy reporl drown by Dr Dovid Chumbo doted l3rh Moy 2021 , o copy of

o CT scon Chest Bronchogrom repori from the Respondent lnstituiion doted

l9th Jonuory 202\ , o copy of CT scon report doted I I tn Februory 2021 , a

copy of o dischorge summory doted 10rh Jonuory 2021, o copy of o

dischorge summory from the Respondent lnstitution doted l4tn Februory

2021, o colour picture of o block seed ploced on o white poper ond yellow

glove, picture of o hospitol ottendonce cord issued on 9th Jonuory 2021,

ond severol piclures of the Deceosed while in Hospitol

3. The Council served the Respondents wilh o copy'of the comploint throuQh

o leiter doted 2lst July 2O2l ond requesied for o comprehensive report

oddressing the ollegotions roised by ihe Comploinont, certified, ond

poginoted copy of the poiient's file, stotements from the medicolpersonnel

who monoged the poiient ond ony other documents thot would ossist in

Ruling DC Cose No. 43 of 2021
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4. ln response lhereto, the 5rh Respondent through o lelter by the Chief

Executive Officer doted 30rn July 2021. submiited to the Council on

executive summory drown by Dr Philip Kirwo, Senior Director, Clinicol

Services doted 30rn July 2021, o stotement by Prof. Otsyulo doied 29tn July

2021 , o stotement by Dr Wondebo doted 29rh July 2021 , o stotement by Dr

Ondigo doled 30th July 2021 , o stotement by Dr Mork Oloo doted 30rn July

2021, o stotement by Dr lsmoil Mohomed doted 29tn July 2021, o stolement

Dr Nshom doted 29rn July 2021 , o stotement by Dr Victor Oumo, o copy of

ihe outopsy report by Dr Dovid Chumbo doied 26th Moy 2021 , ond o copy

of the potient's file

5. The genesis of the comploint herein orises from lhe treotment qnd

monogement of Annito Jepkorir Chirchir, hereinofter referred lo os "lhe

Polienl" or "the Deceosed" by ihe ln to 4rh Respondents ond the 5th

Respondent lnstilution. The Comploinont in the Applicotion for lodging o

Comploint o1 Section E indicoted lhe brief noture of the comploint os;

" Medicol negligence, pofienf's mlsmonogement, inlimidolion, ond

no follow up on second odmission"

ln the stolemenl occomponying the opplicotion for lodging o comploint,

on poge 6, the Comploinont enumeroted the porticulors of negligence os;

fl Foiling io nofe fhe presence of o seed in the pofienf 's oirwoy;

(iil Foiling lo conducl o proper bronchosco py procedure;

(iiil Foiling to properly interpret lhe resu/fs of the bronchoscopy;

(iv) Misdiognosis of fhe polienf 's condition;

Ruling DC Cose No. 43 of 2021 Poge 3
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(v) Leoving o foreign oblecf in the potient's oirvvoyllung;

(vi) Conducting the wrong procedure when fhe potient wos in

theatre;

(vii) Extrocting the pofienf 's leefh when the sorne wos not due for

(viii) Misinforming fhot lhe poiienl hod swollowed o tooth when

such wos nol lhe cose;

(ix) Misdiognosing the polienf wifh pneumonio when she wos

brought bock ior f urther check;

(x) Foiling to exercrse proper skill ond core required of lhe doctor;

ond

(xi) Foiling to reveol lhe lrulh to the pofienl's porenls

B. INQUIRY BY THE COMMITTEE

5. The Council referred the comploini to the Disciplinory ond Ethics

Committee, hereinofter referred to os "lhe Commitlee", os DC Cose Number

43 ol 2021. Seciion 4A (l ) (b) provides thot the mondote of the Committee

shollinclude

{il Conducfing inquiries inlo comploinls submilted to it;

(ii) Regu/ofingprofessiono/conducf;

(iiil Ensuring fifness to procfice ond operote;

(iv) Promofing mediofion ond orbitrolion beiween the porties,'ond

?r
extroction;
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(v) At ifs own liberty, recording ond odopting mediotion

ogreemenls or compromise beiween porfies, on ihe lerms

ogreed

Section 20 of the Aci further provides in subsection (l) thot; "Any person

who is dissotisfied with the professiono/ serviced offered or olleges o

breoch of stondords by o regisfered or /icensed person under this Act,

moy lodge o comploint in the prescribed monner lo lhe Council"

7. The Committee being cognisont of its mondote os provided in Section 4 A

(l ) (b) of lhe Act, considered the opplicotion for lodging o comploint ond

ihe documenis submilted by the Comploinonl, documents submitted by

the Respondent, the potient's files ond oll the documents before il ond

found thot they vrere insufficienl to moke o determinolion. Co-rsequently,

the Commitlee recommended thot the motter proceeds for heoring. The

Council served lhe porties with o notice for mentions doled 7th September

2022. On 20tn Sepiember 2022, mentions for directions were held ot the

Council offices wherein in the obsence of the Respondents, the heoring wos

confirmed for I2th Oclober 2022

8. On l2tn Oclober 2022, the Commitlee held its sitting of ihe Kenyo Medicol

Proctitioners ond Dentisls Counciloffices, ol Noirobiwhere the Comploinont

oppeored in person, ond wos presented by leorned Counsel Prof. Kiomo

Wongoi. The Respondenls were olso present ond were represenled by

Leorned Counsel Mr Josphot Mutumo Kurimo

il
{,(
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9. Ms Mercy Jepchirchir Kiprono, ("Ms Mercy") the Comploinont wos lhe first

to testify before the Committee. She wos led in her evidence by leorned

counsel Prof . Kiomo Wongoi. She stoted thot she is the mother to the Lote

Annito She odopled her signed stotement os evidence in chief

l0.ll wos her evidence lhot she took her doughier to the hospitol for

treotment. She wos six yeors old of lhe time she iook her lo MTRH os she

hod difficulty in breothing. She soid lhol she hod been choked by o

sunflower seed thol she could identify. She stoted thol they were referred

to MTRH from Mediheol. They first went lo Mediheol, but she begon

recovering ond wos dischorged. However, within o short period before

ILShei stoted thol they were odvised lo go to MTRI-i for Bronchoscopy. This

wos on 9th Jonuory 2021. Al the Hospilol, she wos referred for surgery ond

booked for theotre lhe some night. At the theolre, she wos received by

Dr Ernesi Nshom who informed her thot they wonted io perform the

pro.edure lo check. W-hen they left the theotre, she wos informed thol

they dld nol see onything, ond they remoined odmitted lo the hospitol

They stoyed in the hospilol until l9rh Jonuory 2021 when o CT scon wos

done which reveoled o ring-shoped foreign body in the right bronchus

Surgery wos recommended ond she wos token to theotre on22no Jonuory

2021. After the surgery, Dr Nshom informed them thot they hod found o

However, when she wos brought bock from theotre, she hod two missing

/

I
I
I
I
I
T
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/
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they left Mediheol, she experienced distress ond they rushed her to MTRH.

tooth in the bronchus. Annito hod olreody lost her lower incisor teeth.
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upper incisor teeth. Dr Nshom informed her thot they hod removed the

two upper incisor teeth ofter finding o tooth in the lungs. He olso informed

her thot the whiie bondoge hod ihe tooth, lhot wos removed from lhe

right bronchus, while the blue bondoge hod the two teeth they ossisied

to remove since they were loose

l2.lt wos her evidence thot while on lhe word, she removed the bondoge

She stoted thot Dr Nshom told her thot they performed o thorocotomy

becouse the bronchoscopy foiled. The Deceosed hod o chest iube on

the side where they hod mode on incision. She stoted thol she hod

consented for bronchoscopy ond not the thorocotomy. On the word,

when lhey queried obout the missing teeth, ond ofter speoking to Dr

Nshom. Dr Wonyonyicolled her ond her husbond ond directed thetn to o

room ol the nurses' stotion. He wonted io oddress the issue she hod roised

regording lhe 3ro missing loolh which he cloimed they removed in

theolre. She cloimed he wos rude in oddressing them ond they

opologized. She olso cloimed thot he told them not to comploin os their

child wos well. At lhe time the child wos coughlng like ihere wos still o

blockoge

13. Ms Mercy testified thot they were odvised to do onother x-roy to check

the stolus of the tube thot hod been inserted. Prof. Olsyulc come lo the

word, ond she heord him telling the students thot leeth were extrocted,

ond one wos removed from the lung. He olso odvised thot they would be

Ruling DC Cose No. 43 of 2021 Poge 7
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dischorged becouse ihe wound hod dried. On 28tn Jonuory, they were

dischorged on medicotion ond odvised to go for dressing of the wound

On 8tn Februory, the Deceosed begon vomiting with o fever, so they

returned to MTRH. On onivol, they were informed thot her oxygen wos low,

she wos nebulized ond odmilted to the word. A CT scon wos performed,

ond lhe diognosis wos pneumonio post-thorocoiomy procedure wos

mode. She wos treoted ond they were dischorged on l5tn Februory

'14. On 6th Morch 2021 , they took her bock to the hospitol for cough, vomiiing,

treoted of outpoiient. On 22"d Ap(il,lhey went bock to MTRH for o check-

up, ond lhey were given medlcine ot outpotient. On lOrh Moy 2021 , while

ploying. she coughed for o long ond fointed. They rushed her to MTRH,

l5.5he testified thot her comploinl wos thot il wos evident thot the seed wos

ihe issue from the Deceosed's description ond the scon which reveoled

lhe some ond yet they removed teelh. When they tried lo get on

explonolion, they only met wilh sludenls. They did noi get on explonotion

from Dr Ondigo, Prof. Otsyulo, or Dr Oloo

l6.On cross-exominotion by colrnsel for MTRH Mr Kt-,rrimo, she confirmecl thot

she consented to the procedures done on the 9tn ond 22"4 of Jonuory

2021 . She confirmed thot she noticed the fresh upper tooth gops ofter the

(
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wos done by Dr Dovid Chumbo, ond they found o seed in ihe right
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I
theotre. She olso confirmed thot there wos c meeting held between MTRH

ond lhe fomily. She stoted thot she wos nol going lo MTRH for ony

counselling

17. Dr Alfred Wondebo Wonyonyi. the lst Respondent, wos the next person to

testify before the Commitiee. He stoted thot hewos registered in 2001,

wos currently undertoking o Fellowship in GenerolSurgery (COSECSA) ond

wos in his second yeor of residency. During lhe soid cose he wos

underloking his rototion in lhe cordiothorocic surgery deportment. He

odopted his siolement doied 29tn July 2021 os his evidence in chief

r8 Dr Wonyonyi testified thot he first met Anito on llth Jonuory 2021 during

o mojor word round. On o review, she hod been odmitted on 9lh Jonuory

2021 to the cordiothorocic surgicol unit with o cough ond vomiting

following o history of hoving inholed o seed ond choking on the some.

She hod undergone o bronchoscopy on the doy of odmission. During the

word round, o decision wos mode 1o conduct o gostrogroffin study ond

virtuol bronchoscopy to ossess the child becouse she wos drooling solivo

to rule out on oesophogeol fislulo thot might hove occuned. Under the

guidonce of Dr Oloo, Dr lsmoel(MO), ond Dr Kibos (Resident in generol

surgery). On l3rh Jonuory, the child wos reported lo hove episodes of

chocking ond dyspnoeo ond o decision wos mode to follow up

gostrogroffin study which involved giving on orol conirost ond toking on

x-roy, to check if there is on obnormol connection with oesophogus ond

lrocheo. On the l4rh lhe plon wos lo follow up on the gostrogroffin study.
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On l6tn Jonuory 2021 the gostrogroffin study wos done ond there wos no

such obnormol conneclion

l9.lt wos his teslimony thot his next inieroction with the Potient wos on l9rh

Jonuory 2021, during onother mojor word round under Prof. Otsyulo, Dr

conduct o CT bronchoscopy(3D reconslruction) becouse she still

experienced difficulty in breothing. On 20th Jonuory 2021, lhe report of

bronchoscopy wos received, ond it reveoled o ring-like lesion in the right

bronchoscopy with possible thorocotomy

2O.On 22nd Jonuory 2021, the Potient wos token to theolre. During

bronchoscop'y, two deciduous teelh come off, one wos reaovered ond

but the other wos nol. lntrooperotively, rigid bronchoscopy wos done by

Dr Ondigo os the moin surgeon, but it wos not possible to retrieve the

foreign body ond lherefore necessiloting o chonge lo thorocotomy. A

right thorocotomy wos done during which he porticipoted os the ossistont

surgeon. The moin surgeon wos Dr Ondigo, ond the onoesthetist wos Dr

Nshom

clorified thot he first met the Deceosed on lltn Jonuory 2021. The plon of

monogemeni wos io dc; brorrclroscopy ond gostrogroffin, but his ncme

doesn't oppeor on the records. ln reference to ihe operotion notes of 9th

I

(
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proximol bronchi, ond o decision wos mode to undertoke elective

2l.On cross-exominotion by Prof. Kiomo, Counsel for the Comploinont, he



Jonuory 2021, findings of which were confirmed, he stoted thot it is not

indicoted whether the foreign body wos removed. They found o mucus plug

which wos removed

22.1t wos his testimony thot o review of the CT scon wos done on 20rh Jonuory

ond o decision for elective bronchoscopy with possible thorocotomy wos

mode. He confirmed thot the consent wos for explorotive bronchoscopy.

He reiteroted thot the consent form indicotes consenling for such further

operotions thot moy be found necessory inlrooperotively. He stoted thot

during the bronchoscopy, two upper incisors come out ond one of the teeth

wos retrieved from the mouth ond the other one could not be retrieved. The

purpose of the thorocolomy wos to completely check for the tooth thot hod

not been retrieved which he opined becouse he wos in surgery. He

submilted lhot when they performed lhe thorocotomy, they polpoted the

lungs, felt o hord moss, ond when they did the shorp dissection, they found

o toolh.

23. On the issue of ony fomily discussions, he confirmed thot ofter the operotion,

he wos colled to exploin the intro-operolive findings which he cleorly

exploined io the porents. He informed them lhot there wos one tooth

retrieved from the moulh ond the otherfrom the shorp dissection of the lung.

He stoled thot when he gove them the explonolion, ii wos nol pololoble to

them, ond it wos one of the reosons for lhe unfoir occusotions. He sloted

thoi he could not moke up o story of whot lhey found in theotre.

,( r\
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24.About the posi-mortem report doted l3rh Moy 2021,he confirmed lhot lt hos

the logo of the Hospitol ond thot the pothologist wos Dr Dovid Chumbo

Further, Dr Chumbo concluded thot the couse of deoth wos osphyxio due

to ospiroled food-o foreign object in the right bronchus with mulliple

cbscesses, ond scmples for histology were token. He stoted thot he could

not chonge the pothology reporl ond thot he noied the findings OS

indicoied. On his opinion of the foreign body found ot post-mortem, he

stoted thot occording to Hill's criterio on cousolity, there ore severolfoctors

thol need to be considered. One of them is timelines, events preceding on

outcome. From the posi-mortem. it is indicoted thot ihe child died due to

osphyxio due lo ospiroted food. ln terms of Hill's criterio, he could noi

directly link surgery ond ospirotion. He opined thot the Deceosed received

stondord core ovoil<rble of the hospitol

25.On cross-exominotion by Commitlee. oboul lhe episodes of difficulty in

breoihing, he stoted thot they did not hove ony ossocioted or oggrovoting

foctors. The justificotion for the goslrogroffin test wos bosed on the child's

presentolion. The child wos olso reported to be drooling ond bosed on the

hislory of choklng on o foreign body which wos not relrieved in the first

bronchoscopy. He confirmed thot o tooth did not fil the description of o

ring-enhoncing lesion, but the thick mucus plug would oppeor like it. He

confirmed they onticipoted finding o foreign body. He olso confirmed thot

the iooth which they removed wos whot the Potienl hod ospiroted tn

theotre. He stoted thot the finding of o toolh did not mork the end of their
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seorch. After shorp dissection, they polpoted both sides of the lung ond

infloted the lungs. ond lhey exponded well ond lhere were no oreos of

collopse. He submitted thoi there wos no step thot ihey missed in trying lo

retrieve the foreign body. On lhe bronchoscope used. he submilted thot

they used o rigid bronchoscope.

26.On the question of when the CT scon wos done ond whether there wos

possibly onother report before theywent to theolre? He sloted thot lhe scon

wos done before they went to lheotre. On whether the right bronchotomy

wos opened following the CT scon, he stoted thot o bronchotomy wos not

done ond thot they did rigid bronchoscopy. Thot the cT scon imoges don't

correlole with the report.

2T.Furlher cross-exominolion by the Commiltee, he indicoted thot the

operotion notes were writlen by him immediotely ofler the operotion. He

confirmed thol he wos the ossistont surgeon. He confirmed ihot his

operotion notes ioiled lo indicole the issue of the missing teeth thot come

off during intubotion which he mentioned in his slotement. He furlher

confirmed thot he missed indicoting lhe issue of lhe missing leelh in his

operotion notes. On when the teeth were losl, he stoted thot the teeth were

lost during bronchoscopy which wos being undertoken by Dr Ondigo. He

exploined thot teeth con be losl during bronchoscopy(rigid) during either

the initiolinlroduction or during the monipulolion of the bronchoscope. He

confirmed thot the operolion noles do not moke menlion of where the

foreign body wos. He confirmed thot he wos colled by the ottending nurse

I

I
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to exploin to the relotives. He clorified thot he firsi spoke lo the Potient's

mother ond grondmother who told him to woil ond opproise lhe folher too,

which he did. He stoted thot the rude Dr Wonyonyiwhom the Comploinont

described wos nol him. He stoted thot he wos noi in ony woy rude ond thot

his interociions urith people ore olwoys cordiol

28. Dr Stephen Ondigo, the 4rh Respondent wos the next person before the

Committee. He odopted his signed siotement doled 30th July 2021 os his

evidence in chief. He stoted thot he is o cordiothorocic surgeon working ot

MTRH. He hos on MMed degree ln Surgery ond o Fellowship in

Cordiothorocic surgery ond hod been doing cordiothorocic work for the

lost ll yeors together with Prof. Olsyulo. He stoled thot the Potient wos

odn iited on 9th Jonuory 2021 wilh o history of chokirig on o flower seed. Hod

drooling of solivo, vomiting, ond mild cough. At the lime of odmission, the

symptoms hod improved. An impression of foreign body oesophogus with o

differentiol diognosis of foreign body bronchus wos mode ond the

cordiothorocic teom wos consulted. He submilted thot he first sow the

potient on lltn Jonuory 2021 during o mojor word round with Prof. Otsyulo

ond Dr Oloo. The child wos sloble, but they requested for gostrogroffin study

to ossess if the child could be hoving on oesophogeol foreign body or

trocheo-oesophogeol fistulo (TOF)

29.On cross-exominotion by Prof. Kiomo, Dr Ondigo confirmed thot he wos

involved in ihe monogement of the potient while she wos in the word. He

clorified thot he is the one who indicoied to the molher thot they would

II
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t
perform the bronchotomy with the possibility of thorocotomy but thot ihe

consent wos signed by Dr lsmoel

30.On cross-exominotion by the Committee, he clorified thot introoperotively,

they still looked for the foreign body by polpoting the lung. They looked for

ihe seed introoperotively, but they did not locoie it. They did o CT

Bronchogrom to give on indicotion ond better level of occurocy ol 67% of

where the foreign body might hove been. After they could not relrieve lhe

seed, lhey hod to monitor the potient ond then subsequenlly repeot the CT

SCON On why they did o bronchogrom the first iime ond o normol CT scon

the 2no lime, he sioted thoi he wos noi involved in the decision to conducl

the normol CT scon the second time in Februory but ihol the bronchogrom

is ideolly more occurote. He stoted thot they odvised lhe porents lo go bock

to the hospitolin cose of ony incidences. Further, of lhe lime of her demise,

the child wos not in their custody

the two-week follow-up ofter dischorge from lhe surgicolword, the Potient

did not presenl wilh ony symptoms
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3l . On lhe post-mortem finding of o seed. He stoled thoi he could nol exploin

lhe some. He confirmed thot they did on oudit of the cose. lt wos his

evidence thot of the time of dischorge. the Potient wos stoble. When she

wos reodmitted to lhe medicolword, o CT scon found pneumonio.

32.On further cross-exominotion by the Commitlee, Dr Ondigo stoted thot oi



33. On the CT scon findings, he stoted thot he wos informed by rodiology thot

lhey sow o ring-like structure thot wos rodiolucent in the right moin bronchus

During ihe thorocotomy, they opened the righl moin bronchus os per the

soid CT scon. He confirmed thot of Post-moriem the foreign body wos found

foreign bodies con be ejected even without surgery

34. Dr Ondigo confirmed thot he wos the leom leoder in the 2no operotion. On

the contenls of the operotion noies, he confirmed thot there wos no

mention of the teeth dislodgemenl. He stoted thot ihe teeth dislodged

during bronchoscopy. He confirmed thot during the procedure he did not

remove the bronchoscope. He olso confirmed thot one tooth wos found in

the orol c ovity, but he did not find the other tooth ond ne did nol see the

tooth while pushing in the bronchoscope. He stoted thot ot the lime they

did not hove tubes for lung isoloiion. He odmitted thot lhere wos o possibility

of hoving pushed the tooth with the bronchoscope or ET tube. He further

polpotion, they did not feel ony foreign body

35. On whether o meeting wos held ot the hospitol, he confirmed thot the fomily

meeting took obout l0 hours becouse of orguments on whether ihe foreign

body wos removed or not

36.On re-exominotion, he stoted thol when doing o mcjor wcrcl ror-rncl oncl

lhey would hove exploined to the porent whol needs to be done, consent

con be token by ony other doctor ond noi necessorily the consultont. On

l

(
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in thc right bronchus. He submitted thot literoture postulotes thol 30% of

stoled thot on using forceps he did not find ony foreign body ond on 
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the stondord for removol of o foreign body, he stoted thorocotomy is

retrieved through bronchoscopy.On the findings of post-morlem, he sioted

thot food porlicles were found in the oinrroy ond thot is whot the child hod

ospiroted. Further, the foreign body wos not the immediote couse of deoth

37.Prol. Boroso Olsyulo Khwo, lhe 3,o Respondent wos the next person before

the Commiitee. He odopted his stolement doled ol 29tn July 2021 os his

evidence in chief. ll wos his evidenie thot he sow ihe Potient three times

On oll occosions, it wos during the mojor word round. He stoted ihot on I ltn

Jonuory 2021, n wos reported thot the child hod developed drooling of

solivo, vomiting. ond mild cough ofter choking on o flower seed on 9rh

Jonuory 2021. At bronchosr:cpy thot evening, o mucus plug wos found. Tlie

plug wos suclioned oul. At the review on lltn Jonuory, the child wos

reported to hove hod episodes of cough since lhe bronchoscopy. During

the mojor word round, he requested for o virtuol bronchoscopy ond

gostrogroffin swollow. On I8tn Jonuory 2021 ,lhe child hod no comploinl. The

gostrogroffin swollow hod been done ond il wos normol. They decided to

woit for lhe virtuol bronchoscopy.

38.|t wos his further slotement thot the virluol bronchoscopy done on l9fh

Jonuory 2021 wos reported to show o "right ring-like foreign body in the right

moin bronchus". The child hod o repeot bronchoscopy ond right

lhorocotomy on 22^d Jonuory 2021. An incisor tooth wos found ond

removed. On 251h Jonuory 2021 ,lhe chest tube, which wos in ploce, wos not

\
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bubbling or droining ond they decidecl to remove the tube ond conlinue

39. Prof . Otsyulo sloted thot he did nol see the child ogoln. He wos not owore

thot the child hod been odmiited to ihe poediotric word ond he did noi

see the second CT scon. He leorned of the demise of the child sometime in

Moy 2021 ofter the fomily comploined

40. On cross-exominolion by Prof . Kiomo, he stoled thol ihe doctors who

operoted stoted thot lhey found o loolh ond no other foreign body wos

retrieved. He confirmed thot the circumstonces of the two teeth were

brought lo his oltention ond thot they come out during bronchoscopy' On

his opinlon on lhe foreign body being found on the post-mortem, he stoted

thot he did r,ot dispule the finding of the post-mortem 'iowever. due

diligence wos done, ond lhe child wos well monoged by the deportment.

4l.On cross-exominolion by the Committee, he stoled thot when the Potient

wos reodmittecl, she should hove been sent to the cordiothorocic surgicol

unit ond they would hove ossessed her differently

42.On re-exominotion, he stoted thot the couse of deoth os per post-mortem

wos not in doubl, the immediole couse of deoth wos osphyxio due to

ospiroled food porticles

I
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43. Dr Ernesl Nshom, the lst Respondent wos lhe next person before the

Committee. He stoted thoi he quolified os o medicol proctilioner in 2013,

ond presenlly is o Resident in Anoeslhesio ond Criticol Core of MTRH. He

odopted his slolement doled 29tn July 2021 os his evidence in chief . lt wos

his evidence thot he wos port of lhe monogement of the Deceosed os pori

of the onoesthesio teom in both procedures. He stoted thot on 9th Jonuory

2021 the moin onoesthesio provider wos o Clinicol Officer onoesthetist who

wos leoding the teom but there wos on onoesihesiologist on coll

44. During the 2no procedure, the teom leoderwos on onoeslhesiologisl ossisted

by o Clinicol Officer onoesthetisl ond he wos ossisting. ln response to lhe

comploint ogoinst him for instructing the teom, he stoied ihot he wos not in

o position to inslrucl the teom considering his role. Regording lhe

occusotion of interoction with the molher ofter lhe procedure, he stoled

thot he met the Comploi.nont before the procedure ond loler of the

enlronce to the children's hospilol when she enquired oboul whol

tronspired intro-operotively (in on informol setup), he informed her of whot

he sow. He told her thot they retrieved one toolh from thorocotomy.

45.On cross-exominotion by Prof. Kiomo, he confirmed thot ol the iheolre

receiving oreo on gth Jonuory 2021, the Comploinonl showed him the

somple of the seed thol the Deceosed hod indicoted hod swollowed.

Further, ofler theotre. he denied thot he told her thot the seed she showed

him wos not whot they found. Dr Nshom clorified thot he only informed the

Comploinont of lwo leelh ond denied telling her oboul lhree leeth in the
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bondoges. He stoied thot the leod onoesthesiologist wos Dr Kimoni

Mbuguo. He confirmed thot he wos present in both procedures. He olso

confirmed thot his nome wos missing from the operotion notes becouse the

surgeon only indicote quolified proctitioners. He stoted thot the role he

ployed wos thol of o student ossisting lhe leod onoeslhesiologists

46. Dr Phillip Kirwo, ("Dr Kirwo") the Senior Director, Clinicol Services ot IMTRH,

wos the next person before the Commitiee. He odopted the executive cose

summory doled 30th July 2021 os his evidence in chief

47.On cross-exominotion by Counsel for ihe Comploinont, he confirmed thot

the Comploinont expressed thot the child wos nol monoged well. He stoted

thoi they held o meeling with the fomily ond the mother wos very

emotionol. He stoted ihot they offered ihe Comploinont counselling

becouse she wos distressed ond for emotionol support. He confirmed ihoi

Dr Chumbo works oi MTRH, ond his quolificotions ore known ond

Aruoso") the Chief Executive Officer of MTRH. Dr Aruoso submitted on

beholf of lhe hospitol. he odopled his stolemenl of 4tn Oclober 2022 os his

evidence in chief . lt wos his tesiimony thot when lhe comploint wos filed, he

forworded oll the documents requested to the Council. He submilted thot

they hove on odult ond poediotric word, three well-lroined surgeons ond

I
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48.The lost person to oppeor before the Commitlee wos Dr Wilson Aruoso, ("Dr

the hospitol hos invested heovily in the cordio-thorocic surgicol unit;where



t
equipment. They hove severol COSESCA iroinees who get good troining

Thot they hold clinicolond mortolity oudits to improve lhe quolity of core. ln

terms of the filing system, they hove o robust system currenlly hoving on

eleclronic system ocling porollel to their existing monuol system. They olso

storled to migrote to fully electronic heolth records. Every polient hos one

file only which is eoslly retrievoble. The some file used in the surgicol word

would equolly be used in the medicolword

49.11 wos his teslimony lhot they held o meeling with the fomily from I0 om to

4 pm, to go through the steps of monogemeni through oll odmissions. The

meeting wos portly choired by Dr Kirwo ond ihen by himself. ln the meeting,

there wos some progress ond o lol of bock ond forlh. He sloted thot the

Potient wos token to the funerol home on the doy of the demise therefore

they did nol perform resuscitolion. The food porticles seen of post-mortem

indicote thot the couse of deoth wos osphyxio due lo ospiroted food

porticles. ll wos his submission thoi the hospitolprovided the best core to the

child. lt wos his further submission lhot while the cose wos lowfully before lhe

Council, it wos continuolly prosecuted on sociol medio.

50.On cross-exominotion, he confirmed thoi Dr Wonyonyi wos issued with o

worning letter ond ihe fomily wos informed

((
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C. ISSUES FOR DETERMINATION

5l.Upon coreful evoluotion ond lenglhy deliberotion of ihe motter, the

Committee notes thot lhe substontive issue for deierminotion ore os

hereunder: -

(i) Whether the Respondents owed the potient o duty of core ond whoi

is the expected stondord of core;

(ii) Whether the 5rh Respondent con be held lioble for the octs or

omissions of its servonts/ogents, ond

servonls/ogents were negligent in the treotment ond monogement

of the Potient

D. FINDINGS

52.The Committee corefully considered lhe comploint os lodged before lhe

Council, the sloiements ond documents submitted by the porties herein io

enoble it to determine the molier foirly ond judiciously. On coreful

evoluotion ond lengthy deliberotion of the motter, the Committee notes

thot the comploint hinges on ihe treotment ond monogement of the

53.The firsi issue for delerminotion is wheiher the Respondenls owed ihe polient

o duty of core, ond whot is the expected stondord. The Committee notes

thot duty of core is o legol obligotion imposed on individuols or persons,

requiring odherence to o stondord of core while performing ony ocls thot

could foreseeobly horm others. This meons thoi hospitols ond proctilioners

t
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Deceosed of the 5rh Respondent Hospilol.



\
sholl be held lo o porliculor slondord when it comes to treoting ond

monoging potienls who will foll under their core

54. ln the cose of Richord Njoki Wohome (suing os lhe odminislrolor of lhe Eslole

of wohome Mulohi (deceosed) -vs- Atlorney Generol & 2 olhers (2015)

eKLR, where the court relied on the cose of Jimmy Poul semenye -vs- Ago

Khon Hospitol & 2 olhers (2006) eKLR, it wos stoted thot;

,'There exlsls o duty of core befween lhe potient ond lhe doclor,

hospilol or heollh provider".

55. On the expected stondord, it con be stoied thot the siondord will not be of

on ordinory mon but sholl be o stondqrd of the peers. Thus, o reosonoble

mon con is substituted with "reosonoble professionol". McNoir J in Bolom vs

Friern HospilolMonogement (1957) 2 All E.R, exploined the low on the tesl

of professionol negligence os;

"bul where you get o siluofion which inyolyes lhe use of some

speciol skrll or compelence, fhen fhe fesl whether fhere hos been

negligence or not is nol fhe fesf ff o mon on fhe Chopmon omnibus,

becouse he hos nol gol fhis speciol skill. Ihe lesl is fhe sfondord of

the ordinory skilled mon exercising ond professing lo hove lhal

speciol skitl. ,A mon need nol possess the highesf experl skill of the

risk of being found negligenf.... lf is sufficienl is he exercises lhe

ordinory skill of on ordinory compefenl mon exercising fhol porticulor

ort."

((
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The Committee considered the cose of Nevill ond Anolher -vs- Cooper ond

Anolher (1958) EA 594 it wos held ihot;

"if he professes on arl, he musf be reosonobly skilled of it. He must

olso be coreful bul the slondord of core which lhe low requrres is nof

on insuronce ogoinsf occidenfol slips. lf is such o degree of core os

o normolly skilful member of lhe profession moy reosonobly be

expecled lo exercise in lhe octuol clrcumslonces lhof moy presenl

lhemselves for urgent oflenfion.... "

It is judicious to emphosize thot the stondord of core in medicine is thoi

which is olreody loid oul in estoblished internotionol, regionol, ond country

stondords ond guidelines, books, ond peer-reviewed scienlific journols

56.|n Hermon Nyongolo Tsumo vs- The Noirobi Hospitol ond 2 olhers, Odungo

J stoled thot;

"if is occepled in lhe medicol profession thol there is no objeclive

lesl for delermining fhe_negligence of o loctor. Whereos doclors ore

supposed lo operole within cedcin known poromeiers of lhe

diognosis fhe profession is nof slroight-jockefed fo fhe exlenl thol oll

doclors musf respond in exoctly fhe sorne woy when confronted wilh

o sel of circumsfonces. As long os fhe doclor does nol go oulside fhe

well-known medicol procedures, if is occepled lhol there moy be

voriotion in opprooches lo particulor coses ".

)
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Consequently, in delermining whelher the duty hos been dischorged by

not only o doctor but by o heolth core professionol, regord musi be given

to whether lhe professionol observed or followed universolly occepted

stondords, guidelines, ond protocols

57. Hoving estoblished ihot indeed o duly of core wos owed lo the Polient, ond

the expected stondord of core, the question then becomes whether the 5rn

Respondent con be held lioble for the octs or omissions of its

servonts/ogenls. The courts hove pronounced themselves in ihis regord. The

Commitiee considered Hellen Kiromono -vs- PCEA Kikuyu Hospilol Noirobi

HCCC No. 54 of 2013, where the Court quoted ond relied on the cose of M

(A Minor) vs- Amulego & Anolher (2001) KLR 420, where it wos held thot;

"Aulhorities who own o hospilol are in low under fhe sofe-some duly

os lhe humblesl of doctors. Whenever lhey occepl o polienl for

treolmenl, lhey musl use reosonoble core ond skill to cure him of his

ailmenl.Ihe hospifol oufhorilies connot of course do il by fhemselves.

They musl do it by fhe sloff whom lhey employ ond if lhe sloff is

negligenl in giving the lreolment, ihey ore jusl os lioble for lhe

negligence os is onyone else who employs ofhers lo do dufies for

him...it is esloblished thol lhose conducting o hospilol ore under o

direcl duly of core lo lhose odmiffed os polienls ol lhe hospitol. They

ore lioble for lhe negligenl ocfs of lhe member of sloff, which

consfifules o breoch of thol duly of core owed by him fo lhe polient

fhus fhere hos been occeplonce from fhe couds lhof hospilol
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oulhorifies ore in focl liable for fhe breoch of duly by members of ils

sloff . ll is lrife low lhol o medicol proclitioner owes o duty of core lo

his polienls fo loke oll due core, coufion, ond diligence in lhe

lreolmenl."

58. ln the instont cose, ihe Commitlee guided by lhe obove precedents holds

ploced, ond the Respondent con be held lioble for the ocis of its

59.The Commitlee considered the finol issue for delerminolion, whether the lst-

4th Respondenls ond 5tn Respondent through its servonts/ogents were

negligent in the treotment ond monogement of the Potient. Block's Lo'w

Dictionory 9tn Edition cJefines negligence os;

"o foilure lo exercise lhe slondord of care lhol o reosonably prudenl

person would hove exercised in o similor sifuofion: Any conduct lhot

unreosonoble risk of harm, excepl for conducl lhot is inlentionolly,

wanlonly. or willfully disregordful of olher righls. The term denofes

culpoble corelessness ".

60.The Court in lhe cose of Hellen Kiromono -vs- PCEA Kikuyu Hospitol Noirobi

HCCC No.54 of 2013, quoied the cose of Dr Loxmon Bolkrishno Joshi V.

Trimbork Bobu God Bole ond onolher; AIR '1969 SC 128 ond A.S Mitlol V slote

of U.P; AIR 1989 SC 1570, where it wos held thot when o docior is consulted

by o polient, the doctor owes to his potient cerloin duties which ore (o) duty

t

A
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thot o hospitol is responsible for oll lhose in whose chorge the potient is

servonts/ogenls.

folls below lhe legol stondord esfoblished lo prolect ofhers ogoinsf



of core in deciding whelher lo undertoke the cose(b) duty of core in

deciding whot lreotmeni to give, ond (c) duty of core in the odministrotion

of thot treotment. A breoch of ony of the obove duties moy give o couse

of oction for negligence ond o potient moy on thot bosis recover domoges

from his doclor. ln this cose, the Supreme Court of lndio observed. inter olio,

thot negligence hos mony monifestotions

6l.When o potient generolly opprooches o doctor or o hospilol, his or her

medicol lreotment with oll the knowledge ond skill of their commond, ond

secondly, thot they will not do onyihing to horm the potient in ony monner

eiiher becouse of their negligence, corelessness, or reckless ottiiude of their

stoff

62.Ihe Committee considered the treolment ond monogement of lhe

Deceosed ond notes thot the Lote Aniio Jepkorir six yeors of oge presented

of MTRH on 9tn Jonuory 2021 wilh o history of hoving ospiroted o seed. Upon

evoluotion, Dr Oloo o Thorocic ond Cordiovosculor surgeon wos consulted

He reviewed ihe child ond on finding her relotively stoble, dischorged her

wilh odvice to return in cose of ony problems. She returned loter in the

evening of the some doy with comploints of difficulty in breothing. A

decision wos mode to perform o bronchoscopy, ollhough they entertoined

the possibility of lhe seed being in the oesophogus. The Potient wos

prepored ond token to theotre. During bronchoscopy, o mucus plug wos

,(,\
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of lhe obstructive symptoms

53.The child wos returned to the word where she continued to develop

poroxysmolepisodes of breoihing difficulties. Bosed on this ond upon review

in the mojor word round, o decision wos mode to conduct o CT

Bronchogrom, it demonstroted o ring-like foreign body in the proximolright

moin bronchus. On the strength of this finding, lhe Potient wos scheduled

for o repeot bronchoscopy

64.The Committee notes thot lhere is no evidence thol consent wos soughl for

unsuccessful. The Commit-ee finds thot two incisor teeth were dislodged ot

ihe second bronchoscopy. One wos retrieved from the orol covity, ond the

other could not be occounted for. Hoving foiled to locote lhe second tooth,

Dr Ondigo introduced the bronchoscopy, ond he visuolized the foreign

wos mode lo perform o right-sided thorocotomy ond lhrough il ond ofter

polpolion of the lung for the foreign body, they removed o tooth through

shorp disseclion. Their effort to locote the foreign body by polpotion wos

futile ond they, therefore, closed lhe chest ond sent the Potient bock to the

word. Notobly, during cross-exominotion by the Committee, Dr Wonyonyi

stoted thot they closed the lung with Vicrylo sulure. ln the word, the Potient

(:
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found ond suctioned out. This wos of the iime considered to be the couse

thorocotomy, however, this finding noiwithstonding. ii wos in the best

interest of the Potient to perfume the thorocotomy where bronchoscopy is

body. He, however, did not give deioils of the some. At thst point,-o deeision



improved ond wos dischorged lo be followed up in the surgicoloutpotient

65.The Committee finds thot of lhe second bronchoscopy, the misploced

incisor tooth wos o red herring, ond Dr Ondigo should hove revisited the CT

scon results before the incisor toolh dislodged. lt is not possible to remove,

on incisor tooth lost of bronchoscopy o few mlnutes eorlier ond cloim it is

the foreign body seen on the CT scon loken much eorlier

Ix,\
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clinic.

66.The Committee notes lhot ofler dischorge lhe Potient wos seen oi bolh

MTRH ond Mediheol during which there wos conlinued evidence of o

reloined foreign body ond wos finolly odmitied to the MTRH poediotrics

word wilh o pneumonic process. The Commiltee finds thot there is no

evidence thol during this odmission, the corciiothorocic teom wos consulted

or involved in the monogement of the Polient. The Committee opines thot

hod the cordiothorocic leom been consulted, wilh her history ond

symploms of o reloined foreign body in the oirwoy, the course of

monogemenl would hove chonged, including considerolion of o repeot CT

bronchogrom rother thon o ploin CT scon of the chest thol only picked o

pneumonic process ond missed the seed thot wos eventuolly found ol posl-

mortem exominotion. This further highlights the foilures of internol

consultotion within the hospitol given such o complicoled cose thot

needed close follow-up ond lock of proper documentolion on inslructions

given to the polient both within clinicol conlinuolion noles ond on the

dischorge summory. lf such instructions were cleor on the dischorge



summory, o copy of the some usuolly in the potienl's file, the coregivers in

the poediolric word would hove come ocross lhe informotion ond

67.The Commitiee olso finds thot the foilure lo remove the foreign body "block

seed", led to the occumulotion of fluid distolly. Sepsis set in leoding to

pneumonio ond followed by septicoemio leoding to the pus in the other

orgons found of post-mortem. The foreign body in question wos missed ol

ihe first bronchoscopy os well os of the second

bronchoscopy/thorocotomy. There wos clinicol evidence indicoiing the

presence of o foreign body. Further, oi lhorocotomy, the clinicol evidence

wos not interrogoted criticolly. This error led to the removolof o tooih rother

thon both the tooth ond ihe foreign body

68.Ihe Committee olso considered the submissions mode by the Comploinont

ond lhe Respondents on the post-operotive briefings in porticulor ofter ihe

second procedure. The Commitlee noles thot from the evldence, the

t-rriefings were clone hy Dr Nshom ond Dr Wonyonyi, who were not the leoci

surgeon nor onoesthesiologist. lt is good medicol proclice thot the surgeon

should conduct the post-operolive briefing of either the potient or the

guordion. Consequently, Dr Ondigo os lhe leod surgeon of the

bronchoscopy ond thorocolomy should hove briefed the Potienl's

guordions of the findings introoperotively, including the circumstonces

under which the teeth were dislodged ond the monogemenl ihereofter

(
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69.The Committee olso considered the comploint mode ogoinsi Dr Wonyonyi

on his conduci towords the Comploinont. The Committee notes thot from

the submissions mode by Dr Aruoso, Dr Wcnyonyi wos issued wiih o written

worning letter, which oction lhe Commiltee finds sufficient

E. DETERMINATION

70.Given lhe obove findings, the Commitiee holds thot ihe comploint lodged

by the comploinont ogoinsi lhe 4th ond 5tn Respondents hos meril. The

Committee presented its findings, os set out herein obove, ond its

recommendolions to the Kenyo Medicol Prociitioners ond Dentists Council

in its meeting held in December2022wherein ihe decision of the Committee

wos upheld. Consequently, the Commitlee hereby issues the following

orders;

Wonyonyiond Prof. Boroso Otsyulo Khwo be ond is hereby dismissed

(ii) Dr Stephen Ondigo ond MTRH be ond ore hereby direcled to mediote

with the Eslote of the Loie Anito Jepkorir jointly ond severolly with o

view of moking restitution ond thereofier inform the Council within

(iii)Dr Stephen Ondigo be ond is hereby directed to poy o fine of Kenyo

shillings Two Hundred Thousond (KSh. 200,00/-) within fourteen (14)

doys from the dote hereof
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(i) The comploint of negligence mode ogoinsl Dr Ernest Nshom, Dr Alfred

Ninety (90) doys from lhe dote hereof.



(iv) MoiTeoching ond Referrol Hospitol be ond is hereby directed to poy

o fine of Kenyo Shillings Three Hunclred ond Fifty Thousond Shillings

(KSh.350,000/-) within fourteen doys (14) frorn the dote hereof

(v) ln the event of non-complionce with orders (ii), (iii) ond (iv) obove, the

Council sholl be oi liberty to issue ony such furiher orders os it deems

fit

doy flxY ,2023Doted ot Noirobi this of

DR. TIMOTHY THE

CHAIR

DISCIPLINARY AND ETHICS COMMITTEE

c 5 l,{AY 2023

*
p

Og0x 44uJr.

Ruling DC Cose No. 43 of 2021 Poge j2
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MK ANNEX 2

COPY OF LETTER FROM MTRH

DATED sTH SEPTEMBER, 2023

WITH ATTACHED E.MAILS

T
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Assistani Director Discir,lir,ary & E r},ics

Keoya Medical Practiioners & Denusts Council
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P.O. Box 44839 - 00100
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F)rna:J e.mruiithi@kmpdc.go.ke. info@kmpdc.go.kc

5'r' Scoternbe:, 2023

eoat

Dear 2u*(r

IyITR}I MEDIATION PRCIGRESS REPORT ON DC CASE No
KPRONO V MTRH -

43 OF 2021 MERCY J

N{oi Teaching tnd Re fer:ral Hospiral O{'fR}r) submits medra-ion progress report on DC Case No. z}3 of
2O21 Nlercv Kipronc v MTRH. 

i

i. Foilorvtrg your ruling on 5'h iv{a.,,, 2023 },{TRH promptly got in touch *'ith Mercy Kiprono's
aCt ocate on tecord Professor KJama !?angai, in compliance rvith the otder to mediate on
restitutroo (quantum of damages).

2. The trv-o parties agreed that quanum of damages wili be ascertained from Case Law. They were
to decide on &e mode of rnediarion. 'fhat is rvhether between N,Ir. Josphat Ktima, the N{TRH
advocate aad lr,Iercy's advocate directly ot through a mediatot.

3. MTRH has a Professionai Indemnity cover for its doctors. Therefore, fotlov-ing this agreement
it started the plocess of seeking indemniry frorn insurer on 29'h May,2023. A formal notifica,tion
of claim was seflt to the insurer on 7'h -!une, 2023 md acknorvledged.

4. On 2F'r 
-lune, 

2023 art adl'ocate named 'Iarigo l(ip too wrote to nAfXFI clairning to represent
Nletcv rn place cf Professor Kiama \{angzu.

All conespondences sltould be addrcssed to the Chief Execufive Officer
Vi si t o ur We bsi t e: www.mtrlt go Lc

GI,OB.{L lir,DEt f,'V ?EX P9.D!3SIO}J OI }jxctnlDlri.1r lfl.iL'n-$?8CI{lTY HEALT]I ClnE, 'IRtINr!\iG AlD BTSL.{.XCE



5. Betw-eee gn\ 

^ 
d 23,n Juae 2023, the insurer coatacted I'Iei:cy noui'i;rg her cf case ieferra) 'ci'

MTRH to ^.hern for rnediatiot on quanrum of darnages (restit:licr). She -;,-as requeste'J tc

propose qLlantum but the process stalleC sioce she d.dn'; cocDeiate.

5. rln 3'd july, 2023th. Kinrna called N{ercy but she did not answ'er hrs caii. He callecl }rer h'':sbald

Isaac Kendie. Isaac asked Kj:rma w-hy N,{TRH had sent insurers tc thei:r. He w-as explained drar

ir rvas io res^,iorte rhera on behalf of NTTRI-I and Dr. Ondgo. fhat Dr. Oadigc, in legal iaaguagc

is an N.ITRH agent hence one and same thing. That N{TRFi as corpor-ate entiq' is aot able to dc

a.n;uthiag except through its dtectots aod emplovees ljlie Dr. Oad,gc. lvIr. Ki:jma sought to

kncrv the expected qttranfllm. Isaac informed him that their advocate 'would qet ra touch 'vith

hrm.

1. On 6'r' j.;l-1,-, 2023 lr{crc_v wrote to N.If'P.H's adr.ocate aoC infc',rmed irim rhzt l\{r. Tarigc isptoo

rvas her advocate. There v-ere nuinerous email corresooadecces in IvIa;;,,iune, a:rd Aug,rst 2023

ro no avai.l. This forced IV{TR.H hsurers to revert the rneCiation back tc NITRFI since dealing

rvith Merc1, bore no fruits at all. Up to nor,v- for all inteats and pulposes it is ciear lll'RH ls

deaLng rvith l"lercy directly and on its or*,n. Thc adv<rcates she has ]'ri'e<i so far have descrted

her, atternpts to have IUTRH insirrers and other Government enuues iilie D'laLobi Cen:re for

Internadonal Arbitration QJCII\) to intervene havi provea fuule.

8. ()n 24 ]-,iy,2023 IvITRH requested mediadon done under the guidance of NCIA since it is

starutory body tasked'*-ith mediation. This was due to poor progress of mediation process aaci

the fact that 90 days granted for mediatjon w-ere altnost over. NCIr\ accepted to mediate aa<i

on 25,h Juiy, 2023 N'1,/s fango Iiptoo ad.zocates supported the me&tion under NCIA.
g. On 28,hJuly, 2023 MTRH peud requ-isite regrsuation fee to NCIA aad sought the matter to be

expedited.

10. On 1"'Atigust, 2023 sevenl thiags happened. NCL'\ apponted a rnediato:, Nlercy Kipioao

acknowiedged the appointmeot and lv{/s Akw-eyrr and Co Advocates came ofl recotd iot lvle;cv

Kiprono in the place of N{/s Tarigo Kiptco & Co Advocates. She ,nclicated that she rvouid

proce.d rvith midiadon and agreed to be bound blr the NCIA mediaiio4 rules. She furttrei

proposed a quantum of damages amounting to Kenya Shilllngs Sixry-One liili.llion, One

H"oar.a and Sixty Thousand Qfths 61,160,000/=).NCiA acknowledged her appointrnent.

1 i. On 4'h August, 2023 MTR.H agreed to appoinuneot of the mediator aad sought l4/s Aksve)'u's

.o.r.,rrr.rri. to jurnp start mediation process. It fur&er responded to her proposal thus "it vvas

not the appropriate time to address it since a mediator had alread-v been appointed". Hence it

(quantum) wai mrior issue tor medratron under the mediatot. That borh partrcs Lacl ugrectl tu

bi bound by NCIA rules i.e. to mediate through a mediator appointed by NCIr\. Sougi:rt her

coflcurrence ro reguest Kenya lvledical Practjtioriers & Dentists Council (i<.,MPDC) to extend

the rnediation period by consent of .parties since we ha.d starteci rnairing Progtess. It requested

her to sign the mediation ngr..*"ni and other docurrnents sent by NCIA earlier on for flLng

and signiog by both parties.-lvfTRH had already Elled.and signed the n€cessary Parts.

12. Ot 5'rAugust, 2023 Mercy Kiprono abandooed her advocate NI/s r\k'veyu and personallY sent

a repolt to I(MPDC.
13. Oa 6'h August, 2023 [,{TRH adr-ocate -wrote to N'lerc,v seeking her concurrence fo: extension

of the mediation period. She never tesponded.

14. On 8'r'August, ZO'Z3 NCU set a lirtual prelirninary mediation confereace date on 15'r' Aug':st'

2023. I\,'ITRH contumed its a-zailabili$ but iVercy did not-

15. On 9,h August, 2023 she lvrore aa ernail titled "What I rvould request KlvtPDC to coosider".

That is (a) mediation is a delaying tactic. Q) Therc rvas no need to extend the mtcliation Piocess

since the fust month u,'as wasted. This left N'I-I'RH tn a loss. t7ho -uvasted the fust month. \:fas

it not her by w-ithdrarving ins tructions from Professor Kiama Waagar forclng the medation

Process to restart from scratch? :?

cF60*
2



16. Cn i 5'r' ,t ugust, 2023 l.iCi.,l- calied off the vutuai Preliminar-'7 N{ediation corference due to

"lacl< of conlue'.auon oi arrr.:.iab:.Lr.; irorn the clairnant's (l".{ercy) side".

i7. Dcspire a.il th:se tlungs hiT,!-H rvas hopirig rne,Jiator rvouid salvage the situauon. .[hat is why

il scught r.iC-l:r's a.dv:ce oo r','hethe'l ti're mediator could ,'r,rite a report of "no settle:nent due to

aon-atteadaace by the cl?rr:-rarrt (lVlercy Kiprcnc)". i'he media.tor sought ior more time to try
to get hei cr bouad. Sirrce \,ITP.H hr,s been and rcmahs fully corr,mitted tc the n:ediation

ilrocess, l'.,,.[:rc-r' hr.s rhrva:ted ali ati:r-r.ots tc rrredat:.
1 B. Orr i 5'i' ,!ugu.st, 2021 l4ercy iniicarei via e'mail thal she is not agaiast rnedia-ioo and that she

aevct ieplacec lvl/s Akweirr as an advocate.

19. C:i 16'r' ,'\ug,rst, 2023 \ilercy l1'rots ar emaii blarning I{TRH for choosiag the meClatoi afld

r.::ediado:'i ,reilue. She rvas irrionnccl tl:rrr shc could change anything/'cver)rthrlg that she rva.s

rrot ngieeable to durirrg the prelimirrary med.aticr'r co.,rt:ereace if she agreed to it. That it would
be at .niniroal cost srnce she ;ould Co i.t from her sitring room. She nevcr resooaded.

F:om the r:revaiii:rg iacts IrITRH is consaained to meke this prell-ninaqr report as it au'aits tl're

n:edialo:r's dteci,lns.

Furih:r it is cleai !o evelfbocji that \{erci is a',iery dff:c'*it person to r-nedrate with. Just li}:e ir rrzas

r';itnesseC e:liiier before the heariag of her case and ruling dated 5'r' May,2023, she has coqtinued to
raaiign ani bullv evezvbo<iv rvho attempts to address this issue. Nobody has beer: spareC iacluding all

fitee advocates she has hired in *re iast thrse rrroarhs, Kl,'tPDC itself, NCIA, Mf'RH's Chief Executi.,'e
()fircer (CEO) nr:C oroer Hospiia! lt{anagemert Tean rrerrbels including aI the doctors Crat hteracted
rvi:h her, NITIT.H advccate, etc. r\11 her staremenc ('rhich are always malicious) are irr.vritilg (electronic

comrnurricadons and most oi them are copied to Itl,l?DC, NCLA, their off,cers and e-,,en the NCIA
aprroilred mediator) aad qdli be aveiled at e::r (,i)portlire rirne (I have printeC aad attached a few of
:herrr herc for ease ,-,f reference. Suffice it to sa_r' thcre are rnany mote ava ablr).

Fmally, ir is oui corrsidered opinion *rat she cae benefir from the mediator's inout before the rnattet is
escalatec to the FIgh Court of Keava.

1'he curpose of this lerter is to urge Tou graflr rnediation process a further fortv -five (45) more days

rvith efiect tiom date of your comrouaication NOT irom 5'h August, 2023 (the 90 davs earlier granted).

V/e '.rnderstzrnd an L,idoret-based l*Ic,n-Got'ernrnental. Orgaruzatioo G{GO) is curzentll' trying to assist

her. ft (',!re NGO) ceeds tbne to resolvc th-is issue.

Kjr:div cc;nsider this preliirlinary leporr as rou plan to rnake i:rther orders

1'ours

J

ELI] ORETIiri 0I033x
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DR. WILSC}hi K. A&UAS,\//3S,
CHiEF EXEC[rT]11E OIFICER



Mediation alter 90 days that were given by KMPDC.

External

Inbox

tr
mercy jepchirchir l6 Aug2023, 13:39

to info, Wilson, CEO, me, legal, Philip, josphatkirima, Chief, registra, Joy, wamaithak93,

Good afternoon Mr Kirima,
I have also noted your concerns.You are very much aware that I wasn't aware of what was

going concerning NCIA since you and my previous lawyer decided to copy all parties and lock

me out .I confirmed that after making a call to NCIA and later repeatedly begged Mr Tarigo to

forward all the emails.l realized that I was the only one who had not been copied.?

ok.

(l) while choosing mediator,who is suppose to do it?is it you,it is MTRH,is it me or both of us?

(2) when you weri choosing or whoever choose the mediator, did you consider me in terms of
distance, finance and transparency?

You are very much aware rhat it's you who has made us to be here.

Yes I lost Annita.Why.all this circles.?to frustrate justice or what?

Delayed justice is denied justice.

tr
Wilson Aruasa 16 Aug 2023,1345

to josphat, mercy, info, CEO, me, legal, Phitip, josphatkirima, Chief, registra, Joy,

wamaithak93, Stephen, Director, Senior, Lawrence, victoria.kigen

Kirima,

Handle this. It seems your active e-mail is not copied.

Why don't we use one e-mail trail/thread for all these?

Sent from my iPhone

> On l6 Aug2023, at l:39 PM, mercy jepchirchir <chirimercy80@.smail.com> wrote

Stephen,.Director, Senior, Lawrence, vrctoria.kigen



Josphat Mutu ma Kirirna <.iosphatkirim a@mtrh. go.ke> l 6 Aug 2023, 18:36

to Wilson, mercy, josphat, info, CEO, legal, Philip, josphatkirima, Chief, registra, Joy,

wamaithak93, Stephen, Director, Senior, Lawrence, victoria.kigen

Good evening C.E.O.

Going forward I am not going to respond to Mercy in any other forum except the mediation

- email-thread.. I have..inflormed her in.the said email where Joy, the in charge of case.management

at NCIA, Cladys the nrediator, Mercy herself and her advocate Catherine Akweyu are copied.

Let us raise alI her issues through the mediator henceforth.

With all due respect to Mercy I answered all those questions in your above email over the phone.

I don't see any need to discr.rss them here again.

If you are interested in mediation let us mediate. If you are not interested, that is still fine. Why

should you keep shifting the discussions from one forum to another, if you are ready to mediate?

It is high time this discussion shifted to the future and not remain stuck in the past. lf you are not

comfortable with anything you can address it during the first meeting. lt is going to be virn-ral so

you can do it from your own house. There is no distance involved. But remember the charges are

based on time spent in mediation. The more time spent the more the pay. Finally both parties will
pay the mediation cost equally.

Regards.

.losphat r\hrtu rrra K iri nitr.

llead c'l L)is;,'111i' lScttierire nt .$*rvices.
'Notnrr 

['utrlic & Cr',mmi;siun*r ftl' (.t'.rih:;.

.,\dvtitatc ol' l-li1:ltr ('r:urt r,'ii Kcrr-"':r.

Princ ipiil t-ce.lt (-', f iluer-

Snr Ptinciprrl Clinrcal Ollicer Anaesth"'tist

N4oi'leaching li:-Rtt'erral I lospital.-- -

r\iVlPA'l ll BUll-l)lNii lti\1 l0l,r? l.l.

{r;

![

Mail
Delivery l6 Aug 2023, l8:36
Subsystem

Message blocked Your message to registra@ncia.or.ke has been blocked. See technical details

below for more information. The response from the remote se[ver was:

Wilson Aruasa I6 Aug 2Q23,18:43

to mercy, josphat, info, CEO, legal, Philip, josphatkirima, Chief, registra, Joy, GLADYS,



Stephen, Director, Senior, Lawrence, Victoria, me

That's OK Kirima. The mediation process must move forward to a conclusion ASAP.

DISCLAIIVER: All the information contained in this email message is strictly confidential
and may be legally privileged. Such information is intended exclusively for the use of the
designated recipient(s). Any disclosure, copying or distribution of all or part of the
information contained herein or other use of or the taking of any actlon in reliance upon
this information by third parties is prohibited and may be unlawful. lf you have received
this emq!l_pe_qq?S9 in glror pte_as-e {gle_tg it imme_dlately and_notify the hospital_throug

email at ictmanaqer@mtrh.qo.ke
h

Josphat Mutuma Kirima <josphatkirima@mtrh.go.ke> l6 Aug 2023, 19:40

to josphat, Wilson, mercy, info, CEO, legal, Philip, josphatkirima, Chiel, registra, Joy,

GLADYS, Stephen, Director, Senior, Lawrence, Victoria

Thank you C.E.O

ft

Mail Delivery Subsystem <mailer-daemon@googlemail.com> 16 Aug 2023, 19:40

to me

Message blocked

Yotu message to registra@ncia.or.kehas beeu blocked. See technir.al detail.s belorv tbr
more infcrrmation.





Conversation opened. 5 messages. All messages read

Skip to content

Usins Moi Teachine and Referral Hospital Mail with screen readers

59 of2,l86

(no subject)

External

lnbox

mercy jepchirchir 16 Aug 2023,23:22

to info, legal, CEO, Philip, Wilson, me, josphatkirima, CEOs, Admin, Joy

MTRH CI]O.

Stop telling your advocate to call me and my family. Be informed 90 days are over

You have chosen mediator go a head.

E!

u

tr

wilson 
l6 Aus 2023-23:i2

Aruasa

No one needs to call you for anything else other than mediation. And rf you want the mediation

to collapse so that the matter heads to the High Court, that's fi

Wilson Aruasa 16 Aug 2Q23,23:34

to mercy, info, legal, CEO, Philip, me, josphatkirima, CEOs, Admin, Joy, josphat

No one needs to call you for anything else other than mediation. And if you want the mediation

to collapse so that the matter heads to the High Court, that's fine. In fact, and I'm sr.rre of
this,everyone fears talking with you as you intimidate and threaten all who ever deal with you.

Anyone who attempted to help you rued the day they did so, you're just so difficult to deal with!



So we can't send anyone to talk with you and get threatened in tl"re process. We only were

interested in the rnediation process which you have so demonstrated you're not interested at all

We don't fear you and you can not threaten me or MTRH. Learn that tonight'

And if I may just ask you, why are you jamming our e-mail inboxes with new e-mails all over

the place? This habit has got to stop forthwith.

Sent from my iPhone

E
josphat Mutuma kirima l7 Aug 2023,12:37

to mercy, Wilson, Philip, me, josphatkirirna@gmail.com

c.E.o.
I am following everything keenly but silently sir,

All I can say is thai, the earlier Mercy starrts listening to advice (including

that of her advocates) the better. Unfortunately that may happell too late. I
notice she is not willing to respond on the mediation thread, neither is she

willing to disclose the name of her advocate. You told her if she is
uncomfortable with the mediator appointed by NCIA by consent of both

parties earlier on, she can propose another one from the NCIA pool of
mediators. She didn't respond to that. On venue and costs (despite the fact

that she took the issue to KMPDC in Naircbi (near Forces memorial hospital)

--fur:tber-tha-t-NeiA (tha! is in Cooperative House) next to Eldoret Matatu

stage in Nairobi) I informed that the initial meetings will be virtual and she

can attend them from her own house at minimal cost. Again she

conveniently forgot that. She keeps saying we have not been given more

time by KMPDC yet she is not ready to appear before the mediator where
parties can agree to ask for extension. MTRH cannot ask for exteJ'lsion

alone. She seems to erroneously believe that an imaginary calamity will

befall MTRI-I since the said 90 days have lapsed. I advised her to look at

Section 20(9) of the Medical Practitioners and Dentist Act. If she read it, she

would know that if mediation fails we are heading to the high Court. If
everything else fails that is the final destination. But it is her decision to
make not ours.

Regards
Josphat Mutuma Kirima,
Head of Dispute Settlement Services,



Notary Public & Commissioner for Oaths,
Advocate of the High Court of Kenya,

Principal Legal Officer,
Snr Principal Clinical Officer Anesthetist,
Moi Teaching and Referral Hospital
P.O.BOX 3 code 30100
Kenya
Post graduate Diploma Kenya Sch of Law Nrb,

Bachelor of Laws Moi University,

- - -HND-Anaesthesla,
Dip Clinical medicine & Surgery

tr
Wilson Aruasa 17 Aug 2023,13:26

to josphat, mercy, Philip, me, josphatkirima@gmail.com

Kirima,

Very well stated

I have set the record straight on all her lies and paranoia. l'm aware she is copied here. She needs

to help herselfby reatizing she is the only problem to herself. Shadow-boxing and

sideshows will not help her. Let her tell us who is her advocate, who else in her family is

assisting her so that we can progress this matter of mediation as required of both parties. She can

also tell us if she has since appointed or selected another mediator.

Threats, intimidation and outright lies will NOT work. She keeps saying I have sent I don't

know who to who, which is of course not true at all. Even then, I wonder if she is supposed to

mediate all alone in a vacuum, without the other party MTRH, without her lawyer and

without her family members!

Dr. Witson K. Aruasa, (MBS), (EB.D, MBChB(MU) ;MMed-ObsGyn(UoN) ;MBA(USIU);
Chief Executive Officer, Moi Teaching and Referral Hospital & Consultant Obstetrician/

Gynaecolo gist.

Eldoret, Kenya.
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(no subject)

External

lnbox

mercy jepchirchir l7 Aug 2023,09:24

to info, legal, CEO, Director, Senior, Wilson, Philip, Stephen, wamaithak93, victoria.kigen,

Joy, Josphat, josphatkirima, me, Admin

MTRH CEO

You instructed Mr Kirima to call us for meditation yet the time for the same was over. KMPDC
had not added more time.

I am not feared by any bociy.Those are your own thinking and words.My be you fear the

Truth.You are fearing the TRUTH not me.That is why you have tried all kinds of intimidations

to sabotage the justice of ANITA.You sent Dr Ondigo to the village petform Kallenjin
traditional apologies.....sent him again to my home in Eldoret with a Memorandum of
understanding from advocate Orina .... you sent people to my family to warn me not to go for
hearing....... You sent Yumbya, Eunice Muriithi kmpdc to intimidate me .l repeat no body

fear me it's you who fears the TRUTH.
You have been warning me over high court.lf you know you clean why worry a bout high

court? Why do we have high court. who has said I am going to high court.

tr

E
Wilson Aruasa 17 Aug 2023,09:51

to mercy, info, legal, CEO, Director, Senior, Philip, Stephen, wamaithak93, victoria.kigen, Joy,

Josphat, josphatkirima, me, Admin

I will not engage you anymore. You can continue saying we sent so and so tg you or anywhere

else. Lies and paranoia repeated 100 times do not become true. You're the biggest enemy of



yourself.

Sent from my iPhone

> On 17 Aug2023, at 9:24 AM, mercy jepchirchir <chirimercv80@gma wrote

Wilson Aruasa 17 Aug 2023, l0:00

to mercy, info, legal, CEO, Director, Senior, Philip, Stephen, wamaithak93, victoria.kigen, Joy,

Josphat, josphatkirima, me, Admin

May be you get things mixed up; I never for once saw or treated your late daughter Anita. Our

staff who treated her did their best and went as per the Standards of Care required as we

explained to you and KMPDC. That remains the factual position. Stop bringing your misplaced

anger alC oersonalizing things here. Until I came across you dur iltg our 8-hour nteeting you

keep referr ing to( which was prolonged by the way because you re j.-rst too difficult to deal

with), I never knew you and would be more than happy if I never ever interacted with you. You

definitely need to reflect, help yourselfto be calm and reasonable first. From there, it will be

easy to reason with you and clear with either the mediation process or whichever other process

you elect to go through.

Who is your advocate again so that we deal directly with her or him instead of you? Who else

from your family can we work with in this process?

You said MTRH has appointed a mediator? If you have a problem with that, help us by

appointin g one yourself.

Sent from my iPhone

> On l7 A1g2023, at 9:51 AM, Wilson Aruasa <aruasaw@qmail.com> wlote:

> I witl not engage you anymore. You can continue saying we sent so and so to you or anyrvhere

else. Lies and paranoia repeated 100 times do not become true. You're the biggest enemy of
yourself.

tr

M
Wilson Aruasa 17 Aug 2023, l0:10



D

to mercy, info, legal, CEO, Director, Senior, Philip, Stephen, GLADYS, Victoria, Joy, Josphat,

iosphatkirima, me, Admin

And pray, what is this "Truth" you assume either MTRH or I fear by the way? Let that "Tr-uth"

come out in any fair and objective process, there is nothing for anyone to fear.

You're just someone uses to bullying and subdr.ring others into submission, it would seem. And
having your way your wish. Here you can't and won't bully auyone, not MTRH, not I or anyone)

else.



[hiri rno-g &0 @ $l'uu'wn
rl

I
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MK ANNEX 3

COPY OF LETTER FROM MTRH

DATED 14TH DECEMBER, 2023

WITH ATTACHED E.MAILS







Eldoret, Kenya

fr
Josphat Mutuma I(irima <j osphatkirima@mtrh. go.ke>

i6 Oct 2023, 17:18

c.E.o.
That is true sir. MTRH can not take any further steps other than to confirm the mediators report
to KMPDC. It is Mercy to decide what to do with her case from there onwards. MTRH can not
take it to court since it is not the complainant.

Regards.

Josphat Mutuma Kirima,
Head of Dispute Settlement Services,

Notary Public & Commissioner for Oaths,

Advocate of High Court of Kenya,

Principal Legal Officer,
Snr Principal Clinical Officer Anaesthetist,

Moi Teaching & Referral Hospital,
AMPATH BUILDING P.NI 2O2I 21 4.

fry

to Wilson, Chief, Director



c.E.o.
Good aftenroon Sir.

This meeting took place today before M/S Wamaitha the mediator. Madam Joy Maina was

present for NCIA. I was present for MTRH. There was no appearance for Mercy.

It was agreed that the mediator will wrote a report of no settlement to KMPDC and copy MTRH

She will be clear that mediation failed due to non attendance of the complainant Mercy

Jepchirchir Kiprono. That MTRH paid and was always available for the mediation and that she

reached out to Mercy who insisted that she will mediate directly with MTRH. She promised to

deliver the report before Friday the 20th October 2023.

In my opinion this marks the end of the mediation process and the beginuing of the litigation

process.

Regards.

Josphat Mutuma Kirima,
Head of Dispute Settlement Services,

Notary Public & Commissioner for Oaths,

Advocate of High Court of Kenya,

Principal Legal Offi cer,

Snr Principal Clinical Off,icer Anaesthetist,

Moi Teaching & Referral Hospital,

AMPATH BUILDING PtI,i 202 / 2 I 4.

tr
Wilson Aruasa <aruasaw@gmail.com>

16 Oct 2023,1653

to Chief, Director, me

Thanks for the update Kirima

No need for litigation unless Mercy goes for it herself. Even then, that will end with Court

Annexed Mediation process.

Dr. Wilson K. Aruasa, (MBS), (EB,S), MBChB(MU) ;MMed-ObsGyn(UoN) ;MBA(USU);
Chief Executive Officer, Moi Teaching and Referral Hospital & Consultant Obstetrician/

Gynaecologist.



An ISO 9001:2015 Certified Hospital

MOI TEACHING AND REFERRAL HOSPITAL

Ref: ELD/MTRH /ADMIN / 1 /Y oL.11' / 2007

Eunice Muliithi
Assistant Director Disciplinary & Ethics

I(enya Medical Practitioners & Dentists Council

P.O. Box 44839 - 00100

NAIROBI

Email e.muriithi dc o.ke rnf Icm kc

14'r'December 2023

XENYA MEDICAL PRACTITIONERS

AND DENTISTS COUNCIL

. .- ...t

cl
OISCIPLIN:RY 4|iO ETHIC S

O(.PARTMEI{T
P.O. Aor :.:i139 . 00i00. NAIROBI

Dear Mg Mnriitp*
MEDIATION PRoGRES REPOR N DC CASE 430R:Z(l21, MS TO NO ERCY IMT

KIPRONO Vs MTRI{

Moi Teaching and referral Hospital (MTRH) tefers to youi: Ietter tefetence number

KMPDC/DEC/1268/43/2021./40 dated 11/09/2023. We greatly appreciate your extension of

the mediation period for 45 days'rzith effect from 11'h September 2023'

AII efforts to progress the mediation did not bear any fruits because Mercy J. I(iprono refused to

participate in any way. There is enough evidence to demonstrate all that was done. AII the

communications ate in writing (electronic communicztions and most of them ate copied to I(enya

Medical Practitioner's Dentist Counci.l (<MPDC), Nairobi Centre for International Arbitration

OICIA) their officers and even the Q..ICIA) appointed mediator). Attached please find the various

email correspondences.

It is our considered opinion that the rrediaLion has iueuievably collapsed. This issue cannot be

resolved by mediation or any other Altetnative Dispute Resolution (ADR)

I(ndly consider this report as you plan to meke further otders.

Yours
--.;--

..'Jt 
-''.' 

"
.1': \.':

qni.\

MlM
DR. WILSON K. ARUASA, MBS, EBS lr.l

CFI IEF EXCUTIVE OFFICEB

AII correspondcnce should be addresscd to the Chicf Executive Officer

Visit our Websitc: wrvr,v.mtrh.go.ke

TO BE A GLOBAL LEADER IN THE PROVISION OF EXCEPTIONAL MULTI-SPECIALTY HEALTH CARE,

TRAINING AND RESEARCH

1/l DEC 2023
{tt

Email: ceo@mtrh.go.ke

Telephone: 053 203347 YA3
Fax: 053 2067749

ceo(Amtrh.qo.ke/directorsoFficemtrh@qmail.com

NANDI ROAD
P.O. BOX 3-30100

ELDORET, KENYAEmait:

KE-r:15

--8
t-)

;



'12114123.10:31 AM Moi Teaching and Referral Hospital Mail - Re: OIRECTIONS-DC CASE NO 43 OF 2021

CEOs Office <ceosoff ice@mtrh.g o.ke>

Re: DIRECTIONS-DC CASE NO.43 OF 2021

josphat Mutuma kirima <josmukir@yahoo.com> 22 November 2023 al 10:.18

Reply-To: josphat Mutuma kirima <josmukir@yahoo.com>

To: ihief Executive <ceo@mtrh.go.ke>, Wilson Aruasa <aruasaw@gmail'com>

Cc: CEOs Office <directorsoflicemtrh@gmail.com>

Good morning C.E.O.

The 45 days extension of the mediation period lapsed on 1st November 2023. Both Mercy and the

mediator went quiet. lt is in interest of MTRH to file a report to KMPDC-DC informing them what

transpired for them to issue further orders.

With your permission I can draft a report after the Legal & Corporate Affairs directorate meeting

starting at 'l 1 .AM today for your consideration.

Regards
Josphat Mutuma Kirima,
Head of Dispute Settlement Services,

Notary Public & Commissioner for Oaths,

Advotarc of 
-the 

Hiqli'Court of Kenya, '

Principal Legal Officer,
Snr Principal Clinical Officer Anesthetist,
Moi Teirching and Referral Hospital
P.O.BOX 3 code 30100
Kenya
Post graduate Diploma Kenya Sch of Law Nrb,

Bachelor of Laws Moi UniversitY.
HND Anaesthesia,
Dip Clinical medicine & SurgerY

IQuoted text hiddenl

https://mail.google.com/mail/u/O/?ik=4464e47859&view=pl&search=all&permmsgid=msg-f:1 78324766728OA47 756&simpl=msgJ:1783247667280847





a

External
Inbox

tr
CEOs Of{ice <directorsoffi cemtrh@gmail.com>

t8 Sept 2023,08:35

to me, Josphat, Chiel Wilson

Dear I(irima,

Forwarded is an -email from Mercy Jepchirchir on Discontentment on mediation Process'

done physically in neuual grounds, Nakuru, NaLobi or I(isumu cities'

Please acknowledge receiPt.

I(ind regards.

Dr. rJflilson [C Aruasa, MB"t EB.t

Chief Executive Officer

-- Forwarded message

From: mercy jepchirchir <chirimercvS0@sma

Date: Sat, 16 Sept 2023 aI 12:10

Subject: Discontentment on mediation process

To Eunice Muriithi <e.muri ithi@kmpdc.go.ke>, Chief Executive <ceo(Orntrh.so.ke>, CEOs

Office <directorso fficem trh@email.com>

Cc: CEO KMPDC <ceo km dc o.ke> , legal Department <leqal@kmpdc-so'ke>

Good morning,

I accepted the request made by MTRH that we inform KMPDC to consider extending the

mediation ieriod by 43 more days in good faith/will, however I want to let your office be

informed of the discontent on my part for the following reasons:

I .THAT the council ignored the choice of mediator as requested by claimant.

Fwd: Discontentment on mediation process



ln conclusion, Justice delayed is justice denied

Regards

Mercy.

PRELIMINARY CONFERBNCE - DIS/iUF],D IO2I23

Extemal

Inbox

u
Joy Maina <Joy.Maina@ncia.or.ke>

l3 Sept 2023,ll:35

to Gladys, chirimercyS0@gmail.com, me

Dear Ms. Wamaitha,

The KMpDC has extended the period for Mediation in this dispute for 45 days as per the

attached letter dated 11s September 2023.

Kindly provide us with dates that you are available for a preliminary conference for the parties

consideration at the earliest to commence this Mediation process'

2.THAT the request to meditate in Eldoret through physical means has been ignored.

3.THAT the first 90 days as granted for meditation did include weekend and public holidays.It

also had a timeline of 90 days after which the report was done.

4 .THAT the 45 more days granted for meditation did exclude the weekend and public holidays

making it extend more time.It also noted that this has no time lapse and that report be submitted

after meditation process........

5. THAT meditation througll virtual means is null and void.I may not be a partisan of it as it

doesn't not show any Goodwill on whole process.

6 TIIAT these issues be addressed in a manner of goodwill in order to put this matter to clos'.re.



Kind Regards,

Please consicier the environment before printing this email

Nairobi Centre for lnternational Arbitration

Haile Selassie Avenue, Co-operative Bank House, 8th Floor

P.O. Box 548-00200 Nairobi I Mobile: +254720879674

Email: Joy.Maina@ncia.or.ke 
I
Web: wwtv.ncia.or.ke

The content of this email rs

confidential and intended for the recipient specified in message only. It is strictly forbidden to

share any part of this message with any third party, without a written consent of the sender. If
you received this message by mistake, please reply to this message and follow with its deletion,

so that we can ensure such a mistake does not occur in the future. The recipient should check the

email for threats with proper software, as the sender does not accept liability for any damage

inflicted by viewing the content of this email. Please do not print this email unless it is necessary

Every unprinted email helps the environment

tr
Gladys Wamaitha <gladys@scmafrica.com>

l3 Sept 2023,21:2'7

to Joy, chirimercy80@gmail.com, me

Dear Ms. Joy Maina,

I write to inform you that I am available on either 25 .09 .23 or 26.09 .23 for the pre- trial

conference. I will appreciate notification of the convenient date to the Parties.

Joy Maina
It/anager, Case Management

One attachment. Scanned by Gmail

Thank you for your email and the notification that the Board has extended the period by 45 days.



I

I

Yours Faithfully

Gladys Wamaitha

Sent from Mail for Windows

E
Joy Maina <Joy.Maina@ncia.or.ke>

l4 Sept 2023,09:08

to GIadys, chirimercyg0@gmail.com, 
me

DearJosphat and Mercy,

Iii#i13:."J"I:#:Ifl:T, is avaitabte ror a pretiminary conrerence on either 25,h september

Kindly let us know which of the two dates is availabie to you. This meeting will be held virtually.

Kind Regards,

Joy Maina
Manager, Case Management

Please consider the environment before printing this email

Nairobi Centre for lnternational Arbitration
Haile Selassie Avenue , Co-operative Bank House , 8th FtoorP.O. Box 548-00200 N airobi I Mobite: +254t20879674

T'
I

L

l

l

l

Email: Joy.Maina@ncia.or.ke I Web: www.n cia. or.ke



From: Gladys Wamaitha <Hladvs@ scmaf rica.com>

Sent: Wednesday, September 13, 2023 9:27 PM

To: Joy Maina <Joy.Ma ina @ ncia.or. ke>

Cc: ch irimercy80@gma il.com <chirimercv 80@ ema il.com > iosphatkirima@mtrh.go.ke
<ios p hatkirim a @ mtrh. go. ke>

Subject: RE: PRELIMINARY CONFERENCE - DIS/MED/02/23

Dear Ms. Joy Maina,

Thank you for your email and the notification that the Board has extended the period by 45 days

I write to inform you that I am available on either 25.09.23 or 26.A9.23 for the pre- trial

conference. I will appreciate notification of the convenient date to the Parties.

Gladys Warnaitha

Sent fi'om Mail for Windows

From: Joy Maina

Sent: Wednesday, 13 Septernber 2023 ll:36
To: Gladvs Wamaitha

Cc: chirimercyS0@prnail.com tosphatkirima@mtrh.so.ke

Subj ect : PRELIMINARY CONFERENCE - DISA4ED I 02/23

Dear Ms. Wamaitha,

fE

Yours Faithfully.



Josphat Mutuma Kirima <josphatkirima@mtrh.go.ke>

to Joy, Gladys, chirimercyg0@gmail.com, bcc: Wilson, bcc: Chief

Good morning, Joy.

I am available on both dates. Just choose any:

Regards.

Josphat ivl u tunra K.t'.r.inra.

Iieaci oI Dispute Selrlerueitt Services,
Notary lrLri:lic & Cjorr:nrissioner fc.r Oaths,
Acivoc:rie oi'l{igh Cour:t of Kenya,
Principal Legal OIficer.
Sr-r r'. Pr-i ncipal Cl inicirl Offi cer A naes thetis t.
A,loi ieaching & lleferral Hospiral,
AN,TPATII BIJILDING RM 202/211.

2 attachments . Scanned by Gmail

E
Joy Maina <Joy.Maina@ncia.or.ke>

14 Sept 2023,\j:31

to me, Gladys, chirimercyg0@gmail.com

This is well noted Josphat.

Kind Regards,

Joy Maina
Manager, Case Management

l4 Sept 2023, t0:54
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PRELIMIAIARY 
CONFERENCE 

-External DIS/MBD /02/23
Inbox

r&;*_E

Josphat Mutuma Kirtma <josphatkirirna@rn 
trh.go.ke>

9 Oct 2023, 14:56

to lVilson, Chie{ Joy, Gladys, chirimercy8o@gmail.com

$:"j::::::n, Madam Joy

3,"j".r#?:#[:";f.."x]jl?#".jffi:#;:H:,_i,:,i,?ll13;;j;]*:fi"?jffirabiri,y,

*ffi.:tor 
been able to reach out to Mercv? can she give our a certificare of no

Regards

l::*::Yy*ma Kirima,

il;tffi |jii.T fitlem 
e1t services,

fliffi:r.:::i*;::ld' l? il;1' o"n',

#'f+ilf il?sff#l#;i''n",,,,



to Joy, Gladys, chirimercyg0@gmail.com, 
Wilson, Chief

#.'*nH#J :l #::H,[1'::., 
".Regards

i.osnhat Mutuma Kiri,

1*rl,.9r,6*t*[g1.::,,,,

r;i'i+ffiltsffi,#tuh.i.,

ffn".nrent. 

Scanned by Gmait

Joy Maina {oy.Maina@ncria.or.ke>

I I Ocr 20T. i6:04

to me, Gladys, chirimercyg0@gmail.com, 
Wilson, Chief

NCIA is inviting you to a

LT::' jl',':: Ili l#:,1,,n.,."*-d 

Zo o m rn e e ti ns

Join.Zoom Me
ht 5; US06w

eti

eb
!c
.zoorn U5 88 1311, 55? wd= k4n ivLxT Y v7 X8ve5b H" 9M L5

t

958

il:,".'[l 
I i r'.?l 

3 1 1 s s 8s s

One tap mobile

L

+t507 47 34847,,88L3 
1 1958 55 #,,,,* 14 6027 # u s



a

+ 15 642 77 2000,, 88 L 3 1 1 958 5 5 #,,,, * 1.46027 # u s

Join by Skype for Business
htr us06Web zoo rn. u sk e 881 311 95 8s5

s

Kind Regards,

Joy Maina
Manager, Case Management

Please consider the ertvlronment before printing this email.

ff ,1"" 3"t""*,,,."" i",:"ilJ:'x @ A,b i t,.u r i o n
, uo-operative Bank House, gth Floor

Dial by your location
. +t 507 4B 4847 US
o +1 564 21.7 2OOO US. +1, 646 931 38GO US. +1 6G9 444g177U5
. .19un eoo 6833 Us (san Jose). +1 689 278 1OOO Us. +l 719 359 4580 Us

: :l:l:2os Goss Us (New york). +L 253 205 0468 us

: :l::l 21.s 8782 us (racoma). +L 301 715 8592 us
o +L 3os 224 L968r, 

(washington 
Dc)

" +1 309 205 3325 US

: :::1? 626 67ss Us (chicaeo)

_:::19 248 77ss us (noustoi. +1360 209 SG23 US. +i.386 347 SOS3 US

l\4eeting lD: 88 j. 3119 5855
rasscode: 146027

Find your local number: o



/

)
P.O. Box 548-00200 Nairobi I Mobile: +254720
Email: Joy.Maina ncta.o r.ke lWeb:www ncta

879674
,or.ke

From: Josphat Mutuma Kir
Sent: Monday, Octoberr, j[r'r]ffi,

ft
Josphat Mutuma Kirima <j osphatkirima@m trh.go.ke>

11 Oct 2023, l6:21

to Joy, Gladys, chirimercy80@gmail.com, Wilson, Chief

Goo.d afternoon Madam Joy.
I will be available.
will Mercy be ava,abre? sh3 s1ry me a blank email roday at 12:56pM copied to KMpDcc'E'o & Legar Deoarnnent & c.E.o MiRH tr; email thread titred ,,dissatisfaction 

withmediation pror"','r I do not t"o* *t ui ,iI *.#o to say. Maybe .rr" 
"r, eraborate here.

Regards.

Josphat Mutuma Kirima,
Head of Dispute Settlement Services,

Y:ruO Public & Commissione. fo, Ciu,f,r,

*,9*:rr."_"tnigh court of Kenya,pnncrpal Legal Officer.
Snr.Principal Clinical Offi.". Anaesthetist,
Moi Teaching & Referral Hospitat, 

-..'-'

AMPATH BUILDING NM ZOZIZiC,

ffit"'o*ent' 

Scanned o' o-il

Josphat Mutuma Kirima <josphatkirima@mtrh.go.ke>

16 Oct 2023, t6:44

to Director, Wilson, Chief


