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110—Period of validity, renewal, additional conditions and
suspension of fish processing licence.

111—Inspectors to request information and keep records.
112—Returns.

Aquaculture
113—Establishment and operation of aquaculture.
114—Registration of Aquaculture Establishment, notice of transfer.
115—Aquaculture permits.
116—Application for an aquaculture licence.
117—Standards for approval of aquaculture licence.
118—Inspection of proposed site.
119—Conditions for aquaculture licences.
120—Exclusive rights.
121—Registration of artisanal fishing vessels.
122—Registration of vessels.
123—Applications for licences, etc.

PART XI —COMPLIANCE WITH ACT, LICENCES,
AUTHORIZATIONS AND REQUIREMENTS FOR FISHING

VESSELS ENTERING, NAVIGATING OR EXITING THE KENYA

FISHERY WATERS
124—Unlicensed activities prohibited.
125—Foreign fishing vessels.
126—Stowage of fishing gear.
127—Transshipment at sea prohibited.

PART XII—REQUIREMENTS FOR FOREIGN FISHING
VESSELS OR VESSELS FISHING UNDER CHARTER
ARRANGEMENTS

128—Fisheries access.
129—Fisheries access requirements.
130—Fisheries access review.

131—Requirements for joint venture and charter agreements. rights
and vessel licensing for foreign fishing vessels.
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154—Protection of authorized persons from liability.
155—Insurance for authorized persons.
156—Obstruction, etc of authorized persons.

Requirements for vessel monitoring systems
157—Vessel Monitoring Systems.

Requirements for use of ports
158—Use of port without authorization prohibited.
159—Vessels may be prohibited from entering port.
160—Denial of the use of port to a foreign fishing vessel.
161—Inspection of foreign fishing vessels in port.

PART XIV —REQUIREMENTS FOR ARRESTED PERSONS
AND SEIZED ITEMS

162—Arrest or detention and release of foreign fishing vessels, crew
members.

163—Prompt judicial or administrative proceedings for arrested
persons.

164—Conditions for bail.

165—Delivery and notice for seized items.

166—Disposal of perishable items.

167—Notice of detainment or seizure of property.

168—Treatment of items detained or seized.

169—Release of seized goods.

170—Application of bond, etc.

171—Unlawful removal of seized goods.

172—Liability for loss, damage or deterioration of things in custody.
PART XV—EVIDENCE

173—Certificate evidence.

174—Validity and procedure for certificate.

175—Certificate as to the location of a vessel.

176—Electronic location device.

177—Photographic evidence.
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“Director-General” means the person appointed as
such under section 15;

“export™ in relation to fish or fish products means to—
(a) send or take out of Kenya; or
(b) carry or transport anything out of the country;

“export facility” means any building or vessel or area
in which fish and fish products is handled, prepared and
stored for export purposes, including the surroundings
under the control of the same management;

“farming” in relation to any fish means the breeding,
cultivating and rearing of any such fish or the cultivating of
any such vegetation, as the case may be;

*“fish’” means any marine or aquatic animal or plant,
living or not and processed or not, and any of their parts
and includes any shell, coral, reptile and marine mammal;

“fisher” means every person employed or engaged
in any capacity or carrying out an occupation on board any
fishing vessel, including persons working on board who are
paid on the basis of a share of the catch but excluding
pilots, naval personnel, other persons in the permanent
service of a government, shore-based persons carrying out
work aboard a fishing vessel and fisheries observers;

“fish landing station™ means a point on the shore of
any waters or coastline of which the Director-General has
by notice in the gazette designated as a point to land fish:

“fish processing™ means any process that adds value to
or preserves fish and includes the cufting up,
dismembering, cleaning, sorting, icing, freezing, drying,
chilling, salting, gutting, smoking, canning or any other
action taken to alter the shape, appearance or form of fish
from that in which the fish is when first taken from its
natural habitat;

“fish processing establishment™ means any place other
than a licensed fishing vessel where fish are canned, dried,
gutted, salted, iced, chilled, frozen, smoked or otherwise
processed or stored but does not include a restaurant, eating
place, hotel, or place where fish is prepared for immediate
reiail sale or consumption;
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(a) transshipping of fish to or from any vessel;

(b) landing, packaging, processing, handling or
transporting of fish that have not been previously
landed at port ;

(c) provision of personnel, fuel, gear and other
supplies at sea or performing other activities in
support of fishing operations;

(d) exporting fish or fish products from the country;
and

(e) attempting or preparing to do any of the above;

“fishing vessel” means any vessel whether artisanal,
semi-industrial or industrial used for, equipped to be used
for, or of a type that is normally used for fishing;

“flag State” in relation to a vessel that is not a Kenya
fishing vessel means the State in which the vessel is
registered, provided it is registered in only one State;

“foreign fishing vessel” means any fishing vessel other
than a Kenya fishing vessel and includes any support
vessel, notwithstanding that the vessel may be registered or
licensed or required to be registered or licensed in Kenya
pursuant to this Act or under the Merchant Shipping Act
and Kenya Maritime Act;

“genetic resource” includes germplasm of plants,
animals or other organisms containing useful characters of
actual or potential value;

“Government” means the Government of Kenya,

“high seas™ means the waters beyond areas under the
jurisdiction of any State including the terntorial sea,
exclusive economic zone or other zone of national
jurisdiction;

“illegal fishing” includes—

(a) activities conducted by national or foreign vessels
in waters under the jurisdiction of a state without
the permission of that state, or in contravention of
its laws and regulations;

(b) activities conducted by vessels flying the flag of
states that are parties to a relevant regional

No.4 of 2009.
No. 5 of 2006.
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(i) following hot pursuit initiated in the Kenya
fishery waters and conducted in accordance
with intemational law: or

(ii) as required pursuant to this Act or
international conservation and management
measures;

(i) as permitted by international law or any
international agreement; and

(D) all Kenya fishing vessels and all persons on them

or dealing with them or having any relevant
relationship to them or to persons on them, in and
in relation to any area within or beyond national
jurisdiction in so far as it does not conflict with the
jurisdiction of another State.

4. (1) The objective of this Act is to protect, manage,

use and develop the aquatic resources in a manner which is
consistent with ecologically sustainable development, to
uplift the living standards of the fishing communities and to
introduce fishing to traditionally non-fishing communities
and to enhance food security.

(2) The implementation of this Act shall be guided by

the following principles—

(a) long-term sustainable use, conservation and

management of fisheries resources and habitat,
and adoption and implementation of management
measures in such a manner as to ensure that the
fisheries resources and habitat are not
overexploited, threatened or endangered;

(b) allocation and access to the fisheries resources in

a manner that achieves optimum utilization,
equitable distribution and long- term sustainable
development of fisheries resources to achieve
economic growth, human resource development,
employment creation, a sound ecological balance
and generational equity;

(c) conservation and protection of fisheries habitats;

(d) ensuring the effective application of the ecosystem

approach to fisheries management;

Objective and
guiding
principles.
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environmentally safe and cost-effective fishing
gear and techniques;

(o) prevention or elimination of over-fishing and
excess capacity and managing levels of fishing
efforts so they do not exceed levels commensurate
with sustainable use of fishery resources;

(p) effective  implementation of intemational
agreements and relevant international laws in
conformity with the Treaty Making and
Ratification Act, 2013 ;

(q) ensuring effective cooperation with coastal States,
fishing States and entities and competent
organisations; and

(r) ensuring that the livelihood of fishers is enhanced.

(3) All of the principles in subsection (1) should be
applied to the greatest extent possible, and the principle set
out in subparagraph (2)(a) shall be given priority at all
times.

PART II—THE KENYA FISHERIES ADVISORY

COUNCIL

5. (1) There is hereby established an advisory body to
be known as the Kenya Fisheries Advisory Council (“the
Council™), which shall consist of—

(a) the Cabinet Secretaries responsible for fisheries,
who shall be the chairperson;

(b) the Cabinet Secretary responsible for interior and
co-ordination of national government;

(c) Cabinet Secretary responsible for transport and
infrastructure;

(d) the Cabinet Secretary responsible for national
treasury:;

(e) the Cabinet Secretary responsible for foreign
affairs and intemnational trade;

(f) a representative from a university or research
institution with expertise in fisheries and who shall
be nominated by the University council;

(2) a representative from the consumer federation

Establishment
of the Kenya
Fisheries
Couneil.
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secretariat services for the Council.
PART III —THE KENYA FISHERIES SERVICE

6. (1) There is hereby established a Service to be
known as the Kenya Fisheries Service, which shall be
responsible for the conservation, management and
development of Kenya's fisheries resources in accordance
with this Act.

(2) The Service shall be a body corporate with
perpetual succession and a common seal and shall, in its
corporate name, be capable of—

(a) suing and being sued;

(b) taking, purchasing, charging and disposing of
movable and immovable property, and doing any
other act or thing which may or be done by a body
corporate.

(3) The common seal of the Service shall not be
affixed to any instrument except pursuant to a resolution of
the Board and the affixing of the seal shall be attested by
two members of the Board.

7. The Service shall have its headquarters in Nairobi
and may establish such offices in the counties as may be
appropriate to ensure that its services are provided at the
county level.

8. The functions of the Service shall be to—

(a) ensure the appropriate conservation development
of standards on management, sustainable use,
development and protection of the fisheries
resources;

(b) formulate and monitor the implementation of
policies regarding the conservation, management
and utilization of all fisheries resources within
the scope of this Act;

(c) develop standards for the management of all
fisheries and aquaculture activities and fishing
related activities within the scope of this Act; ;

(d) develop guidelines for the preparation of fisheries
specific management plans for the Kenyva fishery

Establishment and

Headquarters.

Functions of
Service.
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powers or performing duties under this Act shall—

(a) act in good faith and in what the member believes
to be the best interests of the Service;

(b) comply with the provisions of this Act;

(c) exercise the care, diligence and skill that a
reasonable director would exercise in the same
circumstances taking into account. among other
things, to—

(1) the nature of the Service;

(11) the nature of the decision; and

(ii1) the position of member and the nature of the
responsibilities undertaken by him or her; and

(d) rely on reports, statements and financial data and
other information officially provided to the Board
by the Director-General and other government
entities.

10. (1) The members of the Board shall consist of—

(a) a chairperson appointed by the President from
among the members appointed under paragraph
(©);

(b) the Principal Secretaries of the Ministries for the
time being responsible for—

(1) fisheries,
(11) defence;
(111) finance;

(c) five members, not being public officers, openly
appointed by the Cabinet Secretary for their long-
term knowledge and experience in the

conservation, management, development and
sustainable use of fisheries resources:

(d) all members must meet the requirements of
Chapter Six of the Constitution.

(2) The Director-General shall be the secretary to the
Board.

(3) The members of the Board shall al their first

Membership of
the Board.
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Chairperson;

(i) i1s adjudged bankrupt or enters into a
composition scheme or arrangement with his
creditors;

(iii) is convicted of an offence involving false
statements, fraud or dishonesty;

(iv) is convicted of a criminal offence;

(v) is unable to, by reason of mental or physical
infirmity to discharge functions as a member
of the Board;

(vi) 1s found to have acted in a manner prejudicial
to the aims and objectives of this Act; or

(vii) fails to comply with the provisions of this Act
relating to disclosure.

(2) Vacancies occurring pursuant to this section or for
any other reason prior to the expiration of a member's term,
shall—

(a) in the case of an ex-officio member be filled by
appointment of another nominee by the Cabinet
Secretary of the relevant Ministry or the govemning
body of the relevant parent organization;

(b)in the case of a member other than an ex-officio
member be filled in the same manner as vacancies
arising from the expiration of that member’s term

Provided that such appointments shall only be
effective for the remainder of any applicable
unexpired term of the departing member.

(3) The exercise of a power or the performance of a
function of the Board is not invalidated by reason of a
vacancy in the membership of the Board.

12. (1) A member of the Board shall declare
his or her interest in any matter falling within the functions
of the Board in which the member of the Board knows or
ought to have reasonably known that an interest exists as
described in subsection (5).

(2) A member who has an interest shali, after the

Disclosure  of
interest.
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of this Act.
(2) An honorary fisheries officer shall—

(a) hold office subject to such conditions as the
Director may prescribe, for a period of five years;
and

(b) have such functions as may be prescribed by rules
made under this Act.

19. (1) There is hereby established within the Service
Monitoring, Control and Surveillance Unit (MCS)
hereinafter referred to as “the MCS Unit”.

(2) The MCS Unit shall have the functions of—

(a) monitoring, control and surveillance, including
enforcement, and compliance with this Act and
any other legislation relating to activities falling
within the scope of this Act; and

(b) cooperating and coordinating with, and performing
relevant functions within the broader system of
monitoring, control and surveillance at bilateral,
sub-regional, regional and international levels to
implement agreements or measures which are
binding upon Kenya or which the Cabinet
Secretary, as appropriate in consultation with the
Cabinet Secretaries responsible for internal
security and defence, directs subject to the Treaty
Making and Ratification Act, 2013.

(3) The MCS Unit shall include the officers specified
in Part B of the First Schedule, and such other persons or
categories of officers as may be appointed by the Cabinet
Secretary by notice in the Gazette from time to time.

(4) In addition to the provisions in Part XIII of this
Act relating to the powers of authorized officers, the
Cabinet Secretary may by notice in the Gazette provide
for—

(a) the organization and deployment of the Unit;

(b) the duties to be performed by members of the
Unit, and their guidance in the discharge of those
duties;

(c) the regulation of matters relating to discipline in

Establishment of
Monitoring,
Control and
Surveillance
Unit.
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©)

(d)
(e)

(B

(8)

(h)

(@
)
(k)

contracts for technical consuliants, observers,
researchers and other personnel, activities or
operations which support the functions and
programmes of the Service;

travel expenses relating to official;

training and education courses or programmes for
purposes relating to the objectives of the Service,
and the functions and programmes of the Service;

financial assistance for management and
development activities in the Counties consistent
with the functions of the Service:

grants to institutions, agencies, associations or
other organizations for the purpose of promoting
fisheries conservation and management;

rewards for information leading to convictions
for offences under this Act in accordance with
such requirements as may be prescribed:;

purchase of capital items necessary to carry out
the functions and duties of the Service;

contributions to donor aid projects as agreed with
the donor agency; and

such other purposes as are consistent with the
functions and powers of the Service as the Board,
after consultation with the Director-General, shall
determine,

(3) The Service may make such investments as the
Board may approve, subject to the approval of the Cabinet
Secretary for the time being responsible for matters relating
to finance.

(4) The Service may open and maintain an account
with a bank approved by the National Treasury under the
Public Finance and Management Act, 2012 and shall at all
times maintain one account and shall pay all its moneys
into such account.

22.The financial year of the Service shall be the
period of twelve months ending on the thirtieth June in

each year.

23. (1) At least three months before the

Cap. 412C.

Financial Year.

Annual cstimates.
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commercial practice.

(3) The Board shall consider and as appropriate
endorse the reports required under subsection (1) as soon as
practicable after receiving them, and transmit them through
the Cabinet Secretary to the National Assembly.

(4) The Cabinet Secretary shall transmit the reports
required under subsection (1) to the Speaker for
presentation to Parliament.

(5) The Service shall ensure that the reports required
pursuant to subsection (1) are available to the public or
other government agencies upon the presentation to
Parliament.

26. (1) There 1s established a fund to be known as the
Fisheries Research and Development Fund which shall be
administered by the Director-General.

(2) There shall be paid into the Fund—
(a) such monies as may be provided by Parliament;

(b) donations made to the Service from any source
for purposes of the Fund, and

(c) royalties paid to the Service:

Provided that the Service shall not accept any grant,
gift, donation or bequest made on any condition that the
Service performs or discharges any duty or obligation other
than duties or obligations imposed by this Act.

(3) The object of the fund shall be to provide
supplementary funding for research intended to further the
development of fisheries management, capacity building,
scholarships, grants and support for the observer
programme established under section 147.

(4) The Cabinet Secretary may by notice in the
Gazette provide for the mode of administration of the Fund
established under sub-section (1).

27. (1) There is hereby established a fund to be
known as the Fish Levy Trust Fund.

(2) The Fish Levy Trust Fund shall consist of —

(a) a levy imposed by the Cabinet Secretary under
section 28 by Order to require the payment of
levies by persons engaged in fishing or fishing

Fisheries
Research and
Development
Fund.

Fish Levy Trust
Fund.
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agreed through the relevant regional fisheries
management organization.

Co-ordination of Fisheries Management with the
Counties

32.(1) The Director-General shall ensure that all
County Governments are consulted and kept informed of
relevant management measures and processes taken
pursuant to this Act.

(2) Each County shall collaborate with the Director-
General in the management of fisheries and shall, for this
purpose ensure that the Director-General is informed, by
effective means of communication, of relevant
developments in relation to the management of fisheries
within the County.

33.(1) Each County may develop fisheries
management measures and plans for fisheries resources
within its jurisdiction as provided in the Fourth Schedule to
the Constitution.

(2) In developing the management measures and
plans, referred to in subsection (1), the relevant authorities
in the County shall take steps to ensure that such plans and
measures are consistent with the provisions of this Act,
including its objective and principles. and that they take
into account relevant measures taken, information and data
available, and the economic and social value of the
resource pursuant to this Act.

34. Each fisheries management plan developed by
authorities in each County shall—

(a) take into consideration, to the extent possible,
elements of a fisheries management plan
described in section 39; and

(b) take into account any recommendations that may
be made by the Director-General with respect to
the plan.

35. (1) Where there is any conflict between a County
fisheries management plan and the management-related
provisions of this Act, the Director-General shall consult
with the County government and give appropriate direction.

(2) Where the Director-General is of the opinion,

Director-General
to keep Counties
informed of
management
MEasures,

County may
develop fisheries
management
plans.

County to submit
fisheries
management
plans to Director-
General for
endorsement.

Relations between
National and
County
govemments.
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Fisheries Conservation and Management
37.The Director-General shall be responsible for Responsibility for

planning for the conservation, management, development E.',‘;."’T‘;c?.,‘;’:‘;“"“
and sustainable use of all fish and fisheries within Kenya
fishery waters.

38. (1) The Board may, in consultation with the Fisheries :
Council of Governors and on the recommendation of the pjane
Director-General, declare a fishery as a designated fishery
where, having regard to scientific, economic, cultural,
environmental and other relevant considerations, it is
determined that the fishery—

(a) is important to the national inferest; and

(b) requires special conservation and management
measures for effective sustainable use of the
fisheries resources.

(2) The Director-General shall, in consultation with
the relevant county governments—

(a) prepare, keep under review and be responsible for
the implementation of fisheries management
plans for the conservation management,
development and sustainable use of each
designated fishery in the Kenya fishery waters;

(b) prepare, keep under review and be responsible for
the implementation of fisheries management
plans for any other fisheries in the Kenya fishery
waters as may be necessary and practicable; and

(c) determine the priority for the preparation of
fisheries management plans, taking into account
the advice of any committee established and
carrying out functions under this Act and of other
relevant stakeholders.

(3) The Director General shall, in consultation with
the counties and other stakeholders, develop guidelines and
standards for the development of fisheries management
plans that must conform to this Act and shall include—

(a) identification of the fisheries resource and its
characteristics, including its economic and social
value and interrelationship with other species in
the ecosystem;
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(5) The Director-General shall consult wherever
practicable with the appropriate fisheries management
authorities of other States in the region, and in particular
with those sharing the same or interrelated stocks, with a
view to ensuring the harmonization of their respective
fisheries management plans and fisheries management in
general.

(6) Each fisheries management plan or review shall
come into force upon its publication in the Gazette.

(7) The management measures in each fisheries
management plan shall have the legal force of regulations
made pursuant to this Act.

(8) Any person who engages in fishing or fishing
related activities in the Kenya fishery waters or who
processes or sells fish taken from the fishing waters shall
supply such information in respect of such activities as the
Director-General may require in accordance with a
fisheries management plan.

(9) Any person who fails to comply with the
management plan commits an offence and shall be liable—

(a) in case of industrial fishing, to a fine not
exceeding five hundred thousand shillings: or

(b) in case of artisanal fishing, to a fine not
exceeding one hundred thousand shillings.

(10) Any person who fails to supply information
required under sub section (8) commits an offence and shall
be liable on conviction to a fine of two hundred and fifty
thousand shillings or to a term of imprisonment in respect
of artisanal fishing not exceeding three months, and in
respect of all other activities not exceeding six months or
both.

39. (1) The Director-General may in accordance with
the best scientific advice and such other relevant
information as may be available , with the approval of the
Cabinet Secretary. by notice in the Gazette, impose, infer
alia, any of the following measures for the conservation
and management of any fishery—

(a) closed seasons and or areas for species of fish or
methods of fishing provided that customary
fishing rights are protected:

Fisheries
management
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conviction to a fine not exceeding five million shillings or
to a term of imprisonment not exceeding three years or to
both in respect of industrial fishing and to a fine not
exceeding one hundred thousand shillings or to
imprisonment for a term not exceeding three months or to
both in respect 1o artisanal fishing.

42. (1) No person shall while using a vessel, wilfully
and negligently damage, destroy, interfere with. endanger
or cause injury in respect of —

(a) any fishing gear that he or she does not own or use
or that is not associated with such vessel;

(b) any other vessel and/or persons thereon; or

(c) any persons on any other vessel or otherwise in the
Kenya fishery waters.

(2) Where a vessel becomes entangled with fixed
fishing gear or other object referred to in subsection (1), the
master shall—

(a) undertake to minimize any damage caused by the
gear,

(b) where practicable retum the gear to the sea and
log the position; and

(c) make a full report of the incident and steps taken
by him or her to the Director-General at the earliest
opportunity.

(3) Where events referred to in subsection (1) or (2)
occur, the master shall, immediately—

(a) where any person has been injured or harmed in
any way—

(1) rescue such person from the sea;

(ii) administer all possible first aid or medical
treatment; and

(iii) steam directly to shore and seek further
medical treatment;

(b) where there has been a death of a person, recover
the body and bring it directly to port; and

(c) make full report of the incident and steps taken to

Damage.
destruction lo and
interference with
fishing gear,
vessel, person
prohibited.
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the police.

(4) A person who contravenes sub-section (1), (2) or
(3) commits an offence and shall be liable on conviction to
a fine not exceeding five hundred thousand shillings or to a
term for a term of imprisonment not exceeding one year or
to both, and in addition that person shall fully compensate
the owner of the fishing gear for any damage or injury
caused under civil law as a consequence of the action
unless there is sufficient proof that the damage, destruction,
interference or endangerment took place in an area where
the person or vessel that caused such consequence were
legally entitled vessel that caused such consequence were
legally entitled to be at that time and it was not reasonably
possible to detect the fishing gear or vessel and any
relevant fishing gear was not marked in accordance with
the requirements pursuant to this Act.

(5) Where human life is lost as a consequence of any
negligent or wilful action under sub-section (1), the
responsible person shall be liable on conviction to a fine
not exceeding one million shillings or imprisonment to a
term not exceeding ten years or to both, and in addition that
person shall compensate the estate of the deceased under
civil law.

(6) Each person making a claim for compensation
pursuant to subsection (4) shall do so within a period of
three years.

43. (1) No person shall dump gear, moorings or other
objects in the sea or leave unnecessarily or abandon such
objects in the sea or on the seabed if they may adversely
affect fish or other marine organisms including by
continuing to enmesh, trap or otherwise catch fish, impede
harvesting operations, damage harvesting gear or endanger
vessels.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding five hundred thousand shillings or to a term of
imprisonment not exceeding three years, or to both, and in
addition such person shall be responsible for the full cost of
clearing or removing the relevant objects in respect of
industrial fishing or to a fine not exceeding fifty thousand
shillings or 1o a term of imprisonment not exceeding three

Leaving or
abandoning
objects in the sea
Prohibited.
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months in respect of artisanal fishing,

44. (1) The Cabinet Secretary may, by notice in the
Gazette, declare any species of fish to be endangered or
threatened with extinction, and shall, to the extent possible,
include those species relevant to Kenya that have been
declared endangered or threatened under any international
agreement or instrument to which Kenya is party.

(2) Unless otherwise provided by the Cabinet
Secretary, no person shall engage in fishing for, catch,
possess, transport, process, buy or sell any species of fish
declared endangered or threatened with extinction pursuant
to subsection (1).

(3) A person who contravenes sub-section (2)
commits an offence and shall be liable on conviction to—

(@) a fine not exceeding two hundred and fifty
thousand shillings or to a term of imprisonment
not exceeding three years or to both in respect of
industrial fishing: or

(b) a fine not exceeding fifty thousand shillings or a
term of imprisonment not exceeding six months in
respect of artisanal fishing.

(4) Where a species of fish has been declared as
endangered under subsection (1), the Cabinet Secretary
shall take special measures for its protection.

45. (1) Subject to subsection (3), no person shall
engage in fishing for marine mammals in the Kenya fishery
waters or use any port in Kenya for the purpose of
equipping or supplying a vessel intended to be used for
fishing for marine mammals.

(2) Any marine mammal caught either intentionally or
unintentionally shall be released immediately and returned
to the waters from which it was taken with the least
possible injury.

(3) The Director General may give written
authorization to fish for marine mammals in a limited
manner for research purposes.

(4) A person who contravenes subsection (1) or (2)
commiis an offence and shall be liable on conviction o0 a

Declaration of
endangered
species of fish.
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agency in the planning of the activity and in the
development of means of preventing or minimising any
adverse impacts.

(4) Any report made under sub-section (2) shall be
completed within six months of making the application.

(5) Any person who violated any provisions of this
section commits an offence and shall be liable on
conviction to a fine not exceeding one million shillings or
to imprisonment for a term not exceeding three years or to
both and in addition such a person shall be liable to pay
compensation in respect of any resulting loss or damage as
well as full cost of restoring the affected habitat to its
previous state.

48. (1) No person shall prepare for the introduction
of, attempt to introduce or introduce into the Kenya fishery
waters, directly, indirectly, deliberately, any deleterious
article or substance, including articles or substances which
may have toxic, hazardous or other harmful properties or
effects in relation to fish or the marine environment, and
which may adversely affect the habitat or health of the fish.

(2) A person who contravenes subsection (1) is
guilty of an offence and shall be liable on conviction to fine
not exceeding five million shillings or to a term of
imprisonment not exceeding ten years or to both, and in
addition shall be liable to pay compensation in respect of
any resulting loss or damage as well as the full cost of
restoring the affected habitat and fishery resources to their
previous state.

(3) The Director- General may suspend or cancel the
licence of a vessel to which this section applies until such
time as all fines, penalties and damages have been satisfied.

(4) Notwithstanding subsection (2), in the event of an
accidental introduction into the Kenya fishery waters of
any deleterious article or substance prohibited in subsection
(1), or in the event of encountering such articles, the owner,
operator or master of the vessel shall immediately report
the incident to the Director-General giving the following
information to the extent possible—

(a) the name of the reporting person and, as
appropriate, the name and call sign, if any, of the
vessel from which the introduction or encounier

Pollution of the
Kenya Fishery
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shares the same water catchment area.

(2) Any person who contravenes this section commits
an offence and is liable on conviction to a fine not
exceeding three hundred and fifty thousand shillings or to
imprisonment for a term not exceeding two years, or to
both.

51. (1) In addition to the information requirements
specified in Part VIII, the Director-General may by notice
in writing direct any person whom he is satisfied is suitably
qualified to undertake the periodic stock assessment of all
the fishery waters and collect and analyze statistical and
other data and information on activities under the scope of
this Act and forward the same to the Board.

(2) In addition to the requirements set out in Part VIII,
any data collected pursuant to this section shall be
maintained in a database in such form as the Director-
General may determine.

(3) Any person who contravenes the provisions of a
notice issued under this section commits an offence and is
liable on conviction to a fine not exceeding one hundred
thousand shillings or to imprisonment for a term not
exceeding one year or to both.

52. (1) No person shall, within Kenya or in the fishery
waters, on their own account or any other capacity—

(a) cause or permit a person acting on his or her
behalf, or

(b) use or permit a vessel to engage in fishing or
related activity,

to take, import, export, tranship, land, transport, sell,
receive, acquire or buy any fish or fish product taken,
possessed, transported or sold in violation of any law or
regulation of another State or of intemational conservation ,
or any applicable international conservation management
measures adopted by a relevant regional fisheries
management organization and management measures in
line with section 31 of this Act.

(2) This section does not apply to fish taken on the
high seas contrary to the law of another State where Kenya
does not recognise the jurisdiction of that State over those
fish except to vessels flying Kenya's flag or to areas where
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the boundaries are disputed or not clear.

(3) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to—

(a) a fine not exceeding five million shillings or to a
term of imprisonment not exceeding five years or
to both, in relation to industrial fishing; or

(b) a fine not exceeding one hundred thousand
shillings or to imprisonment for term not
exceeding six months or to both, in relation to
artisanal fishing.

PART VI—IMPORT, EXPORT AND TRADE AND
MARKETING OF FISH AND FISH PRODUCTS

53.1) No person shall import any live fish or fish
products into Kenya without the written authorization of
the Director-General and in accordance with such
procedures as may be prescribed and the authorization shall
only be given upon production of an environmental impact
assessment report on the effect of each introduction.

(2) No person shall release any live fish imported into
Kenya into the fishery waters except with the written
approval of the Director-General.

(3) The Director-General shall not approve any
release of live fish unless the fish has been kept under
observation and control for such period and on such terms
and conditions as the Director-General thinks fit.

(4) Where the Director-General is satisfied that any
fish which has been imported into Kenya is unsuitable for
the purpose of release the Director may order the fish to be
forfeited and destroyed.

(5) The importer and exporter of any fish destroyed
under subsection (4) shall not be entitled to compensation.

54. (1) No person shall export any live fish from
Kenya except in accordance with regulations.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding five hundred thousand shillings or to a term of
imprisonment not exceeding three years or to both.

55. (1) No person who has clear cause to believe that
a fish, fish product or other fisheries resources have been
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obtained in contravention of this Act shall buy, sell, possess
or otherwise trade in such fish, fish products, or other
fisheries resources.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding five hundred thousand shillings or to a term of
imprisonment not exceeding three years or to both, and in
addition all fish or fish products in respect of which the
offence is committed shall be forfeited.

56. The Director-General may, in consultation with
Fish Marketing Authority, for the purposes of promotion of
fish production and marketing—

(a) enter into arrangements and agreements with
registered associations or institutions for the
management development and administration of
fisheries, and

(b) facilitate the establishment of fish market
management units and aquaculture production
units,

PART VII —FISH QUALITY AND SAFETY

57. (1) The Ministry responsible for the Service shall

be the competent authority responsible for the official
control of the safety of fish, fish products and fish feed.

(2) The Cabinet Secretary shall establish a standing
committee and a technical committee on Fish Quality and
Safety.

(3) The functions of the Commitiee shall be to—

(a) monitor the production of fish products and fish
feed with a view to assessing risks to humans;

(b) regulate fish handling, landing, transportation,
processing and marketing;

(c) work in collaboration with other Government
agencies in matters related to this section;

(d) carry out inspection of operational fishery
enterprises for compliance with fish safety
regulations issued by the Cabinet Secretary;

{e) lay down all procedures to be followed for

prohibited.

Promotion of fish
production and
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and release of fish for purposes related to
aquaculture; and

(h) any other matter conceming aquaculture which the
Board or Director-General considers appropriate.

(4) The first aquaculture development plan shall be
prepared and submitted through the Board to the Cabinet
Secretary for approval as soon as reasonably practicable
and in any case within one year from the date on which this
Act enters into force.

62. The Director-General shall, in collaboration with
County authorities and relevant bodies, ensure that—

(a) aquaculture development is ecologically
sustainable and allows rational use of the
resource shared by aquaculture and other
activities; and

(b) the livelihood, culture and traditions of local
communities and their access to fishing grounds
are not affected by aquaculture development.

63. (1) No person shall, by carrying out aquaculture
activities, deprive a local community of its traditional
access to fishing grounds without good cause and without
first consulting the affected community.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding three hundred thousand shillings or to a term of
imprisonment not exceeding three years or to both, and in
addition shall restore to the local community its traditional
access.

64. (1) County governments shall monitor aquaculture
and mariculture practices and operations in areas under
their respective jurisdictions pursuant to this Act.

(2) Where any person or any County govemnment
has cause to believe that any fish and fish products from
any waters used for aquaculture activities are infected with
a disease which can reasonably be foreseen to become, or
which has become, of epidemic proportions, such County
government shall in consultation with the Cabinet
Secretary, give notice in writing to the owner of the
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General, with the written approval of the Board, considers
appropriate and afier an environmental impact assessment
has been undertaken.

(3) A person who contravenes subsection (1)
commits an offence and shall be liable on conviction to a
fine not exceeding one million shillings or to a term of
imprisonment not exceeding five years or to both.

66. (1) The Director-General may inspect or cause to
be inspected any fish before or after they are imported for
the purpose of aquaculture and inspect or cause to be
inspected any fish produced by aquaculture operations that
are destined for export.

(2) The Director-General may seize, hold, quarantine,
disinfect or destroy any live fish that have been imported or
that are destined for import or export for purposes of
aquaculture, and shall take such measures where it is
determined that the species are diseased or highly invasive.

67. (1) Each person engaged in commercial
aquaculture in Kenya shall ensure that aquaculture waste—

(a) does not cause an unsightly or offensive
condition at the licence area; and

(b) is secured or treated in a manner designed to
prevent it from being blown, washed or swept off
the licence area.

(2) Where any person fails or apparently fails to fulfil
the conditions set out in subsection (1), the Director-
General, in consultation with the National Environmental
Management Authority, may notify such person in writing
of the requirement to take measures to restore the
applicable area to such standard as the Director-General
may specify within a stated period of time, and may upon
inspection require such person to redesign the applicable
area.

(3) Each person who is notified by the Director-
General pursuant to  subsection (2) shall promptly fulfil
the requirements set out in the notification.

(4) A person who contravenes subsection (1) or (3)
commits an offence and shall be liable on conviction fo a
fine not exceeding five hundred thousand shillings or to a
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term of imprisonment not exceeding five years or to both.

69. (1) No person shall use in a commercial
aquaculture establishment any drug, pharmaceutical,
antibiotic or other chemical for the treatment of fish
diseases or for the enhancement of fish growth without the
written approval of the Director-General.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding five hundred thousand shillings or to a term of
imprisonment not exceeding five years or to both.

70. The Director-General shall have the authority to
collect information and data on wild and genetically
modified species for the purpose of assessing their impact
on aquaculture.

71. (1) No person shall, without a valid and
applicable aquaculture license—

(a) interfere with or harvest the product of an
aquaculture establishment without the written
authority of the licensee;

(b) place any object in the water, or promote or
undertake any activity in a manner so as to
obstruct an aquaculture operation being carried
out by another person;

(c) destroy, damage, displace or alter the position of
any equipment lawfully deployed in connection
with an aquaculture licence; or

(d) without lawful excuse cause the release of any
product of an aquaculture establishment.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding two hundred thousand shillings or to a term of
imprisonment not exceeding five years or to both, and in
addition shall fully compensate the relevant licensee for
any damage which is the direct result of his/her
contravention.

72. Subject to applicable regional and international
law, the Director-General shall initiate dialogue with other
riparian States to ensure that govemments and aquaculture
farmers are obliged to protect transboundary aquatic
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an offence and shall be liable on conviction to a fine of one
million thousand shillings or to a term of imprisonment not
exceeding three years or to both.

(4) Any person who, not being party to the
partnership, association or other contractual obligation
referred to in subsection (1), divulges information of a
confidential nature or conceals information which is not of
a significantly sensitive commercial nature, commits an
offence and shall be liable on conviction to a fine of three
hundred thousand shillings or to a term of imprisonment
not exceeding five years or to both.

77. (1) The labels of any container or packaging
materials containing fish harvested in the Kenya fishery
waters shall clearly indicate—

(a) that the fish were harvested in the Kenya fishery
waters, irrespective of the flag State of the vessel
or nationality of any person involved in the
production of such fish, and shall not indicate in
any way that such fish is the product of any State
other than Kenya;

(b) the name of the fishing vessel that harvested the
fish;

(c) the name of the company that is the owner or
operator of the fishing vessel, and

(d) such other information that may be prescribed.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine of
three hundred thousand shillings or to a term of
imprisonment not exceeding three years or to both.

78. (1) Any information given, fumished or
maintained or required to be given, furnished or maintained
under this Act shall be true. complete and accurate.

(2) A person who keeps, furnishes or communicates
any accounts, records, returns or information by or under
this Act, and gives, furnishes, or maintains information
which is false, misleading or inaccurate in contravention of
subsection (1) in any material respect, commits an offence
and shall be liable on conviction to a fine of three hundred
and fifty thousand shillings or to a term of imprisonment
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(4) The Director-General shall, in respect of
information contained in the register in accordance with
subsection (2), provide access to such information on
request by directly interested Government bodies, regional
fishery bodies including regional fisheries management
organizations, international organizations and foreign
States or entities. taking into account any applicable laws
regarding the confidentiality or release of such information.

(5) The Director-General shall ensure that the
information on each license and authorization in the
database is sufficient for purposes of fisheries management
and monitoring, control and surveillance, and to implement
the international and regional agreements to which Kenya
is party or cooperating non-party.

(6) The Director-General shall ensure that, where
appropriate, information is released from the database and
communicated to other States and regional and
international organizations in a timely manner to ensure the
discharge of the regional and international obligations of
Kenya including as a flag State and as a member of
regional fisheries management organizations.

(7) Registration of a licence or authorization in the
national register shall not be considered a licence or
authorization for the purposes of this Act.

(8) A person may. upon payment of such fee as may
be prescribed, access any non-confidential information
from the register.

81. The Director-General shall maintain and make
publicly available a record of the outcome of any legal or
administrative action taken in respect of any violation
against this Act that results in a judgment or administrative
determination.

82. The Director-General shall make information
available to the public and as necessary disseminate
relevant information to stakeholders for purposes of
fisheries conservation, management and development,
including regional and international organizations, except
for such information that may be designated confidential in
accordance with section 82.

PART X— LICENSING AND REGISTRATION
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Licences, authorizations and registration

83. (1) A valid and applicable licence issued in Licencesand
accordance with section 90(3) shall be required for—

(a)

(b)
(©)

(d)
(e)
(H

using an industrial fishing vessel for fishing or
fishing related activities in the Kenya fishery
waters;

using a semi-industrial fishing vessel for fishing or
related activities in the Kenya fishery waters;

using an artisanal fishing vessel for commercial
purposes;

commercial aquaculture:

omamental fishing; and

such other activity or activities within the scope of
this Act for which a licence or authorization may
be required by the management measures in an
applicable Fisheries Management Plan adopted in
accordance with the requirements in this Act, or as
may be prescribed from time to time.

(2) The respective county governments shall be
responsible for issuing licenses with respect to using any
vessel for recreational fishing in the Kenya fishery waters.

(3) The Cabinet Secretary shall prescribe the
standards for the registration of vessels and grant, renewal
and revocation of licences by a county government under
sub-section (2).

“4)

Each County Government may enact county

specific legislation setting out the—

(a)

(b)

(c)
(d)

(e)

criteria for the registration of a vessel and
1ssuance of a licence to an applicant for a licence
under subsection (2);

information required to be submitted by an
applicant for registration or issuance of a licence;

process of determination of an application;

conditions for the issuance or renewal of a
licence under this Act;

grounds for the rejection of an application or
cancellation of a licence issued under this Act;

authorizations
required.









The Fisheries Management and Development Bill, 2023

899

for inspections;
(e) provided all required data and information;

(f) in the case of an operator or person, complied with
applicable laws of other States and international
conservation and management measures;

(g) where the applicant has been convicted of any
offence under this Act or any other law relevant to
the activity for which application was made, the
requirements of the judgment have been fully met;
and

(h) complied with other relevant laws of Kenya
including any applicable requirements of the
Merchant Shipping Act .

(2) In approving or renewing licences and
authorizations in respect of any fishing vessel other than a
Kenya fishing vessel pursuant to this Act, and in setting the
level of any performance bond required pursuant to section
134, the Director-General shall take into account the ability
of the relevant flag State to ensure compliance by its
fishing vessels with the laws of Kenya.

(3) An industrial or semi-industrial fishing licence
shall not be issued or have legal force or effect unless the
relevant vessel submits to inspection at the port of
Mombasa or such other port as may be required by the
Director-General, at the expense of such vessel, and it is
established in writing by an inspector, or in the case of a
port outside Kenya a person duly authorized by the relevant
government agency to carry out the duties of an inspector
or an authorized officer, that all required licence conditions
have been met, including that all gear on board is
authorized pursuant to the licence.

(4) A fish processing licence shall not be issued or
have legal force or effect unless the county executive
committee member responsible for fisheries in the
respective county in consultation with the Director-General
is satisfied that the fish processing establishment or any
other operation complies with all such safety and sanitary
standards as this Act, other laws of Kenya and conditions
as the Cabinet Secretary by notice in the Gazefte may

Tequire.






The Fisheries Management and Development Bill, 2023

901

(h)

(@)

®

(k)
)

(m)

illegal, unreported or unregulated fishing;

the applicant, vessel. or associated person has
been charged with an offence pursuant to this Act
more than three times and has—

(1) not submitted to judicial or administrative
procedures; or,

(it) has submitted to judicial or administrative
procedures but has not fully complied with
the final decision or determination;

the issuance of the licence or authorization would
be inconsistent with an intemational agreement to
which Kenya is party;

the operator of the fishing vessel has not
provided a performance bond if so required
pursuant to section 134;

the activity is likely to threaten the sustainability
of a fishery resource;

in the case of a foreign fishing vessel, an agent
has not been appointed: or

the vessel in respect of which the licence is
sought has been included on a list of illegal,
unreported and unregulated fishing vessels
established and maintained by a competent
regional fishery body in accordance with its rules
and procedures.

(2) A licence or authorization shall not be approved,
issued or renewed for any fishing vessel if that vessel was
previously licensed or authorized by a foreign State for
fishing within or in areas beyond national jurisdiction and
was convicted of a violation under national law or
undermined the effectiveness of international conservation
and management measures, and, as a consequence—

(@)

(b)

the foreign State suspended such licence or
authorization because of illegal, unreported or
unregulated fishing activities by the vessel, and
the suspension has not expired;

the foreign State within the last three years
preceding the application for a licence under this
Act withdrew such licence or authorization for
illegal, unreported or unregulated fishing
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licence or authorization.

(4) The holder of a licence or authorization in respect
of a fishing vessel shall ensure that the licence or
authorization, or a certified copy thereof is carried on board
any relevant vessel at all times during the period of validity
and the master shall upon request, produce it to an
authorized officer or inspector or other person authorized
under this Act to inspect it, provided that the Director-
General may authorise a true copy of a licence to be
temporarily carried in circumstances where it has not been
reasonably practical for the original to be placed on board a
vessel.

(5) The holder of a licence or authorization issued
pursuant to this Act, other than for a fishing vessel, shall
display the licence or authorization or a certified copy
thereof in the registered business office, and produce it
upon request to an authorized officer or inspector or other
person authorized under this Act to inspect it.

(6) A person who contravenes subsection (3), (4) or
(5) commits an offence and shall be liable on conviction to
a fine not exceeding three hundred and fifty thousand or to
a term of imprisonment not exceeding three years or to
both.

90. (1) Where commercial employment is foreseen in
relation to the activity for which the licence or
authorization is sought, it shall be a condition of the
licence or authorization that citizens of Kenya possessing
the necessary qualifications and experience shall be given
preference for employment, and such employment shall be
in accordance with the Employment Act, 2007.

(2) A licensee shall not—

(a) import unskilled labour;

(b) in any case use child labour; or
(c) use forced labour;

for the carrying out of any of its operations undertaken
under the terms of the applicable licence or authorization.

(3) Where the applicant for a licence or authorization
is partly or wholly a foreign citizen or company, or where
an applicable fisheries access agreement, arrangement,

Preference for

employment of
citizens of Kenya

No.lof 2007.



906 The Fisheries Management and Development Bill, 2023

right, licence or authorization has been entered into
pursuant to section 89 and 90, such applicant shall be
required, to the extent possible and in such manner as the
Director-General may in consultation with the Cabinet
Secretary approve, to contribute to the training and
employment of Kenya citizens taking into account the
requirements of safety and the need to maintain acceptable
standards of efficiency in the conduct of the operations.

(4) A person who contravenes subsection (2) or who
does not fulfil requirements made by the Director-General
under subsection (3) commits an offence and shall be liable
on conviction to a fine not exceeding three hundred
thousand shillings.

91. A licence or authorization issued pursuant to this
Act shall, unless otherwise provided, be valid for a
maximum period of one year and may be renewable,
subject to any fisheries management decision taken in
accordance with this Act and the terms and conditions set
out in the licence or authorization.

92. (1) A licence or authorization granted under this
Act shall be subject to payment of—

(a) such licence fee prescribed for that class of
licence as may be prescribed; and

(b) such other fees, charges or levies as are set out in
this Act, or as may be prescribed or required by
the Director -General by public notice.

(2) The Director-General may, as a component of the
licence or authorization fee for any fishing vessels, charge
for the costs relating to observers described in section 148
(b) of this Act, and shall deposit such component into a
designated account in the Fund established in section 27
and use such component solely for the purposes of the
observer programme set out in section 147 and to pay the
observer costs identified in section 152.

(3) The Director-General may charge licence holders
for the costs of services, including inspection services, in
accordance with such policy and at such levels as the
Cabinet Secretary may establish by Public Notice.

(4) Unless otherwise prescribed or required, the
amounts payable pursuant to subsections (1), (2) and (3)
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authorization who is aggrieved by a decision to suspend or
cancel such licence or authonzation may appeal to the
Board within thirty days of receiving notification of such
decision, and may further appeal to the Cabinet Secretary
within thirty days of receiving notification of the Board’s
decision.

Fishing, transhipment and fish aggregating devices
97. (1) Fishing licences issued for industrial or semi-

industrial fishing vessels for fishing or fishing related
activities shall include the following conditions—

(a) the fishing vessel shall clearly display at all times
such markings as may be prescribed and shall not
change such markings without written permission
from the Director-General;

(b) the fishing vessel shall at all times fly the flag of
the State of which it is national;

(c) the operator shall hold a valid registration in
respect of the fishing vessel as may be required by
the flag State or entity for that type of vessel and
issued by such flag State or entity;

(d) the operator shall hold only one valid registration
in respect of the fishing vessel and shall not at the
same time hold more than one such registration;

(e) the operator shall comply at all times with such
requirements for trawling gear as may be
prescribed;

(f) the operator shall not carry on board the fishing
vessel any fishing gear that has not been approved
for fishing activities pursuant to the fishing licence
or authorization:

(g) the operator shall not carry firearms aboard unless
authorized by the Director-General;

(h) unless otherwise authorized by the Director-
General, the operator shall ensure that at least a
percentage of the crew members on board each
fishing vessel are citizens of Kenya;

(i) the operator shali comply with ali reievant
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respect of the total fish catch taken from Kenya’s
Economic Exclusive Zone on a yearly basis—

(i) purse seiners: 30%
(i1) long liners 30%
(1) shrimp trawlers:  70% of the bycatch
5% of the shrimp

(no person shall use a Kenya fishing vessel, being an
industrial fishing vessel, except with a valid and
applicable authorization issued pursuant to an
application made in accordance with such form
as may be prescribed, for fishing or fishing
related activities—

(1) on the high seas;

(1) in areas under the national jurisdiction of
any other State except in accordance with
the laws of that State; or

(iii) that do not comply with an applicable
international agreement or undermine the
effectiveness of intemational conservation
and management measures;

(m) no person shall use a Kenya fishing vessel, being
an industrial fishing vessel, during the period of validity of
the licence—

(1) for fishing or fishing related activities on the
high seas for fishing related activities in areas
subject to intenational conservation and
management measures unless the licence or
authorization has been endorsed to authorise
such fishing;

(i1) in areas of national jurisdiction of other States
except in accordance with a licence or
authorization and the laws of that State; or

(iii) to engage in any activity on the high seas or in
areas of national jurisdiction of other States
which does not comply with an applicable
international agreement or undermines the
ellectiveness of international conservaiion and
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and correct.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding five million shillings or to a term of
imprisonment not exceeding three years or to both.

102. (1) No person shall use an artisanal fishing
vessel for fishing in the Kenya fishery waters without—

(a) avalid and applicable registration number; and

(b) displaying such registration number in
accordance with the requirements in such form as
may be prescribed.

(2) The owner of each artisanal fishing vessel shall
apply for a registration number on such form as may be
prescribed or as the Director-General may require.

(3) Any person who contravenes subsection (1)
commits an offence and shall be liable on conviction to a
fine not exceeding two hundred thousand shillings or to a
term of imprisonment not exceeding one year or to both.

103. (1) Subject to subsection (2) and in addition to
the provisions of section 124, no fishing vessel shall be
operated in the Kenya fishery waters, and no Kenyan
fishing vessel shall be used in or outside the Kenya fishery
waters for fishing or fishing related activity, unless such
fishing vessel has been registered by the Board in
accordance with this section, notwithstanding that it holds a
valid and applicable registration as may be required under
any other law of Kenya.

(2) The County executive committee member may. by
notice in the Gazette, exempt any local fishing vessel used
only for recreational fishing other than for reward or profit
from the requirements of subsection (1).

(3) An application for registration of a fishing vessel

shall be made to the Director-General in the prescribed
form.

(4) On receipt of an application under subsection (3)
the Director-General shall cause the vessel to be inspected
and may thereafter register the vessel.

(5) The Director-General shall maintain or cause to be
maintained of Fishing Vessels Register in which shall be
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addition to and not in derogation from any requirement for
registration under any other law relating to vessels.

104, Unless otherwise provided, an application for a
licence, authorization or registration under this Act shall be
made in the prescribed form.

105. (1) Licences issued to recreational fishing
vessels for fishing or fishing related activities shall be
subject to the following conditions—

(a) the vessel shall be duly registered in accordance
with this Act, and the registration number shall
be prominently displayed thereon in a manner
and format prescribed by the Director-General.

(b) on receipt of an application for registration of a
recreational fishing vessel, the Director-General,
shall as soon as practicable, cause the vessel to
which the application refers to be inspected, and
if, upon such inspection, the vessel is found to be
fit for fishing and meets the prescribed safety
standards, the Director-General shall assign
identification markings to the vessel and upon
payment by the applicant of such registration fee
as may be prescribed, issue to the owner of the
vessel a certificate of registration; and

(c) such other requirements as may be prescribed or
required by the Director-General.

(2) A person who contravenes any condition
prescribed under subsection (1) commits an offence and
shall be liable on conviction to a fine not exceeding one
hundred thousand shillings or to a term of imprisonment
not exceeding one year or to both.

106. (1) The operator of any vessel in the Kenya
fishery waters and Kenyan flagged vessel operating in the
high seas intending to take on board any fish by
transhipment or any other means, shall—

(a) only tranship—

(i) at the port of Mombasa or such other port in
Kenya that may be designated by the Director-
General:

(ii) at the time and date authorized for
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unless it—

(a) is clearly marked with the name of the owner and
of the vessel from which such device was placed;
and

(b) is equipped with a radar reflector and such lights
as are clearly visible at night from a distance of
one nautical mile,

and has such other equipment or markings as the
Director-General may from time to time require.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding one hundred thousand shillings or to a term of
imprisonment not exceeding one year or to both.

110. (1) No person shall use or dispose of a fish
aggregating device in a manner other than in accordance
with this Act or as may be required by the Cabinet
Secretary.

(2) A person who contravenes subsection (1)
commits an offence and shall be liable on conviction to a
fine not exceeding ten million shillings or to a term of
imprisonment not exceeding one year or to both.

Fish processing and marketing

111. (1) Each licence to operate a fish processing
establishment shall be subject to the following conditions in
addition to any other conditions required pursuant to this
Act—

(a) the fish processed shall not exceed the total
amount permitted for that operation, including
such limits on species and quantity as the
respective county executive committee member
responsible for fisheries may, in consultation with
Director-General may set;

(b) the operator of the fish processing facility shall
ensure that—

(i) all relevant health, hygiene and environmental
laws and standards of Kenya are complied
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or promoting growth;

(o) the disposal of dead or diseased aquaculture
products, material or waste resulting from
aquaculture;

(p) the keeping of records;

(q) compliance with conditions under other relevant
legislation in Kenya; and

(r) such other conditions as may be required or
prescribed.

(3) The Director-General may require as a condition
of licence that—

(a) such licence for aquaculture automatically
terminate if the facility is not developed within the
period of time specified on the licence.

(b) the cost of any destruction or damage during the
licensing period that is caused by the negligence or
malpractice of the licence holder, including the
endemic spread of diseases, shall be bome by the
licence holder.

(4) A person who contravenes any condition issued
under subsection (1) or (2) commits an offence and shall be
liable on conviction to a fine not exceeding two hundred
thousand or to a term of imprisonment not exceeding three
years or to both.

122. An aquaculture licence shall confer on the holder
exclusive rights to harvest the products of the relevant
aquaculture establishment within the area specified in the
licence.

PART XI —COMPLIANCE WITH, LICENCES,
AUTHORIZATIONS AND REQUIREMENTS FOR
FISHING VESSELS

123. (1) No person shall, except under the authority
of and in accordance with a valid and applicable licence or
authorization issued pursuant to this Act—

(a) on the person’s own account or in any other
capacity, engage in any activity;

{b) cause or permit a person acting on their behalf to
engage in any activity; or
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waters or the high seas in accordance with an international
agreement, intemmational conservation and management
measures or authorization of another State recognized by
Kenya as being applicable to the relevant area.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
less than five million shillings or to imprisonment for a
term not less than five years or to both.

126. (1) Except as otherwise provided pursuant to this
Act, no person shall engage in tran-shipment activities at
sea.

(2) Any person including the operator of a vessel used
for transhipment, who contravenes the provisions of
subsection (1) commits an offence and shall be liable on
conviction to a fine not less than ten million shillings or to
a term of imprisonment not less than ten years or to both.

PART XII—REQUIREMENTS FOR FOREIGN
FISHING VESSELS OR VESSELS FISHING UNDER
CHARTER ARRANGEMENTS

127. (1) The Cabinet Secretary may, on behalf of the
Government of Kenya and in accordance with the
provisions of this Act, any applicable international
agreement and national policies and strategies, and taking
into account the advice of the Fisheries Advisory Council
established under Section 6, permit access by foreign
fishing vessels to the fishery waters for fishing or fishing
related activities.

(2) Permission under Subsection (1) may be given
pursuant to—

(a) such international agreement, fisheries partnership
agreement. joint venture or other written
agreement or arrangement setting out the terms
and conditions of fisheries access as are required
pursuant to this Act and additional terms and
conditions as may be recommended by the
Director-General, with—

(i) States or regional economic integration
organisations:

(ii) any fishing association or similar body;

{111) apublicly incorporated company; or
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shall be subject to this Act and such other terms and
conditions as may be required by the Cabinet Secretary on
the advice of the Director-General.

(4) The Director-General shall, in respect of each
proposed arrangement, right and licence for fisheries access
determine—

(a) the estimated value of the fisheries to the other
party: and

(b) the designated area, an access fee and other
required benefits to Kenya, except that such fee
or benefits shall not include development
assistance or benefits that are unrelated to the
value of the fisheries access.

(5) Fisheries access shall be permitted solely for
purposes of fishing or fishing related activities in the
exclusive economic zone or at a designated port, and shall
not be permitted for any activity in the territorial sea except
for navigating directly through it to port.

(6) No licence or other authorization for fishing or
fishing related activities shall be issued to a foreign fishing
vessel unless fisheries access has been granted in
accordance with this Act.

128. In addition to any other terms or conditions for
fisheries access that may be prescribed or required, each
agreement, arrangement, right, licence and authorization
for fisheries access shall require—

(a) the operator to comply with all laws of Kenya;

(b) the operator to hold, in respect of the vessel, a
valid and applicable licence or authorization from
the State in which it is registered 1o carry out
fishing or fishing related activities in the fisheries
waters;

(c) the operator to hold, in respect of the vessel, a
valid and applicable license for fishing or fishing
related activities issued in Kenya;

(d) that the vessel 1s included on a list of authorized
vessels maintained by any competent regional
fishery body to which Kenya is a party or a
cooperating non-party in accordance with the rules
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requirements for significant benefit to Kenya under
subsection (2)(b) and shall comply with the requirements of
Part XVIII of the Companies Act.

(4) Any vessel fishing under an approved charter
agreement shall be subject to all requirements of this Act in
respect of foreign fishing vessels, including licensing and
compliance agreements.

131. (1) The operator of each foreign fishing vessel
licensed pursuant to section 131 shall designate an agent in
accordance with the terms of such agreement authorised to
accept on behalf of the company service of process and any
notices required to be served on the company and to
provide such information as may be required under this Act
with respect to the vessel and its activities, operator, master
and crew members.

(2) Notwithstanding subsection (1), where a company
has been established under the Companies Act for purposes
of obtaining a licence for fishing or fishing related
activities under this Act, such company shall designate in
writing to the Director-General promptly upon its
incorporation—

(a) the full address of the registered or principal office
of the company and their principal place of
business in Kenya:

(b) the present name and any former forename or
surname, address and occupation of the person
authorised to manage the company in Kenya;

(c) a list of the directors of the company. containing
such particulars with respect to the directors as are
by this Act required to be contained with respect to
directors in the register of the directors of a
company; and

(d) the names and addresses of one or more persons
continuously resident in Kenya authorised to
accept on behalf of the company service of process
and any notices required to be served on the
company and to provide such information as may
be required under this Act with respect to the
vessel and its activities, operator, master and crew
members,
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with this section.
(7) Where any operator does not comply with
subsection (4), the licence may be —

(a) suspended for such period as the Director-
General, in consultation with the Cabinet
Secretary, thinks fit, but not less than one month;
or

(b) revoked, and

the operator shall fully disclose information regarding
the agreement between the operator and the agent in
addition to the requirements of section 102 of this Act.

(8) A person who contravenes the requirements of
subsections (1), (2), (3) or (4) of this section commits an
offence and shall be liable on conviction to a fine not
exceeding one million shillings or to a term of
imprisonment not exceeding five years or to both.

132. The holder of a licence issued for purposes of
fisheries access pursuant to this Part shall, in the conduct of
all relevant activities, give preference to

(a) materials and products made in Kenya;

(b) service agencies located in Kenya and owned
by—
(1) Kenya citizens;

(11) companies or partnerships incorporated or
registered in Kenya: and

(iii) public corporations.

133. (1) The Cabinet Secretary may require either as a
precondition of issuing a licence to any fishing vessel other
than a Kenya fishing vessel, or at any time during the
licensing period, that a performance bond be provided by
the applicant in accordance with such procedures and in
such form as may be prescribed.

(2) Performance bonds prescribed under subsection
(1) shall serve as a financial assurance for the fulfilment of
all obligations arising out of the licence and this Act,
including potential costs relating to rescue. recovery of
other costs and fines, penalties or compensation for
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SURVEILLANCE
Powers of authorized officers

135. (1) An authorized officer may do all such acts
and things and give such directions as are reasonably
necessary for the purposes of exercising any of his/her
powers under this Act.

(2) An authorized officer may use such force as may
be reasonably necessary to enable the exercise of his or her
powers under this Act.

(3) An authorized officer bringing or ordering a vessel
to a place in Kenya in accordance with this Act, or in other
circumstances where the need for assistance in enforcing
this Act is immediate and overwhelming, may require any
person to assist him or her, and that person shall be deemed
to be an authorized officer for the purposes for and time
during which the authorized officer is required to act.

(4) Where an authorized officer is required to
undertake duties in areas beyond national jurisdiction,
unless provided otherwise in an international agreement or
arrangement, the provisions of this Act are applicable as if
the duties were performed within areas under national
jurisdiction.

(5) Where an authorized officer has been appointed in
accordance with section 18 or is otherwise serving under
the authority of another State where such State is party to
an applicable intemational agreement or arrangement with
the objective of carrying out fisheries monitoring, control
and surveillance operations jointly or cooperatively with
the Government of Kenya, he or she shall make such
reports to the Director-General as may be required pursuant
to the terms of such international agreement or
arrangement.

(6) Monitoring Control and Surveillance (MCS) in
this section means “the mechanism for implementation of
agreed policies, plans or strategies for oceans and fisheries
management and includes collection, measurement and
analysis of data and information on fishing activities and
using the same fo specify the terms and conditions under
which fisheries resources can be harvested; checking and
supervising fishing activities to ensure all applicable laws
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Act;

(b) who assault him or any other authorised officer,
inspector, observer or fishery dock observer in the
exercise of his powers or performance of his
functions under this Act, or

(2) If an authorized officer arrests a person under
subsection (1) the authorized officer shall cause the person
to be delivered into the custody of a member of the Kenya
Police Force as soon as practicable and that person shall
thereafter be dealt with in accordance with the relevant law
or laws,

142. (1) An authorized officer may, if he believes that
a vessel is being or has been used in contravention of the
provisions of this Act or of the conditions of any license,
authorization, authority, approval, permission, registration
or certificate issued or otherwise effected under this Act—

(a) order the vessel as soon as reasonably practicable
to the nearest available port in Kenya or such port
as may be agreed between the master and the
authorized officer; and

(b) remain in control of the vessel at such port for
such period as may be reasonably necessary for
the purpose of the authorized officer to exercise
any other powers under this Act, until the
authorized officer permits the master to depart
from that place, provided that the period shall not
exceed seventy-two hours in total where there are
no reasonable grounds to suspect contravention of
this Act.

(2) After an authorized officer has given a direction
under subsection (1), the authorized officer may also give
to the master or any other person on board the vessel any
reasonable direction in respect of any activity, method,
procedure, item, gear, document, fish, property or thing
while the vessel is proceeding to or remains in port.

143. (1) For the purposes of this section—

(a) a vessel’'s equipment, gear, furniture,
appurtenances, stores, cargo and aircraft shall be
deemed to form part of the vessel;
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be delivered into the custody of the Director-General.

(4) The authorized officer shall supply a written
notice of seizure stating the reasons thereof to the person
from whom any article or thing is seized or any person
whom the authorized officer believes is the owner or is
otherwise entitled to possession of the arlicle or thing
seized.

144. (1) An authorized officer may remove any part
from the vessel seized pursuant to this Act for the purpose
of immobilizing that vessel where the operator is in co-
operative but in any event, the authorized officer shall take
reasonable measures to ensure that such removal shall not
cause a permanent or material damage to the vessel.

(2) Any part or parts removed under subsection (1)
shall be kept safely and returned to the master or owner of
the vessel upon release.

(3) No person shall, otherwise than an authorized
acting under the authority of the Director-General—

(a) hold or arrange to obtain any part or parts removed
under subsection (1);

(b) hold or arrange to obtain or make any replacement
or substitute part or parts for those removed under
subsection (1); or

(c) fit or attempt to fit any part or parts or any
replacement or substitute part or parts to a vessel
immobilised pursuant to this Act.

(4) A person who contravenes subsection (3) commits
an offence and shall be liable on conviction to a fine not
exceeding five hundred thousand shillings or to a term of
imprisonment not exceeding one year or to both.

145. (1) Where an authorized officer has reason to
believe that any fishing vessel, fishing gear, fish or fish
product has been abandoned for the purpose of avoiding
prosecution, he shall apply to the Court for an Order to
dispose of the fishing vessel, fishing gear, fish or fish
product.

(2) Where a fishing vessel or fishing gear or fish
product is abandoned, and an authonzed officer or
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Govemnment of Kenya, or any international conservation
and management measures on any vessel used for fishing,
transhipment, transportation or landing of fish within and
beyond the Kenyan fishery waters and such other uses as
may fall within the scope of this Act.

147. (1)The Director-General may, in writing,

appoint—

(a) inspectors for purposes of monitoring compliance
and management and auditing, including
inspections of vessels, premises and facilities and
aquaculture establishments to gather information,
and report on the fulfilment of pre-licensing
requirements and any obligations pursuant to this
Act; and

(b) observers for purposes of the observer programme
established under section 147, in accordance with
such standards and procedures as may be
prescribed or approved by the Board.

(2) An inspector or observer shall on request identify
himself and produce proof of identification as an inspector
or observer.

148. Any observer who performs duties in areas
beyond national jurisdiction in accordance with this Act,
any international agreement or international conservation
and management measures shall, unless the contrary is
provided, continue to be subject to all provisions of this
Act, and all proof of identification as an operators, crew
members or other relevant persons towards such observer
under this Act shall be fully applicable.

149. (1) The operator of any fishing vessel required as
a condition of licence granted to it to land all or part of its
catch in Kenya shall cause such landings to take place only
where an observer or inspector is present to monitor the
offloading and otherwise perform his/her functions
pursuant to this Act.

(2) An operator who does not comply with subsection
(1) commits an offence and shall be liable on conviction to
a fine not exceeding five hundred thousand shillings, and in
addition the applicable licence shall be cancelled and no
further licence shall be issued for at least one year from the
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specified requirement.

(2) No person being the operator or a crew member
of a vessel—

(a) fail or refuse to allow and assist any person
identified as an authorized person—

(i) to safe board the vessel:

(ii) to have full access to and use of all facilities,
gear and equipment on board which such
authorized person may determine are necessary
to carry out his duties, including full access to
the bridge, fish and fish products on board,
fishing gear and areas which may be used to
hold, process, weigh or store fish; that are not
of a specified size or dimension;

(iii) to have full access to the vessel’s records
including its logs, charts and documentation
and other information relating to fishing,
whether required to be carried and maintained
under this Act or otherwise, for purposes of
carrying out functions and exercising powers
under this Act, including records inspection
and copying;

(iv) to have access to all navigational and
communications equipment;

(v) to take, measure, store on or remove from the
vessel and retain, such reasonable samples or
whole specimens of any fish as may be
required for scientific purposes;

(vi) where such person is forced by circumstances
to stay on board the vessel for a prolonged
period of time, provide him, while on board
the vessel, with food, accommodation and
medical facilities equivalent to that accorded
to officers of the vessel, at the expense of the
operator; and

(vii) to safe disembark from the vessel;

(b) fail or refuse to allow an audit, inspection,
examination or search which is authorized by or
under this Act to be made or impedes the conduct
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reasonable grounds to believe that such person has
committed an act in contravention of this Act;

(k) fail or refuse to allow an authorized person to
carry out all duties safely, or to take all reasonable
measures to ensure the safety of an authorized
person as appropriate in the performance of his

uties;

(I) impersonate or falsely represent himself or herself
to be an authorized officer, or to be a person
lawfully acting under the Director-General's
instructions or in his aid;

(m) impersonate or falsely represent himself to be the
master or an officer, or not to be the master or an
officer, of a fishing vessel;

(n) where the vessel is seized by an authorized
person, fail to sail such vessel to a place in Kenya
designated by the authorized officer or fail to
ensure the safety of all those on board;

(o) bribe or attempt to bribe an authorized person;

(p) interfere with an authorized person in the
performance of his duties; or in any other way
obstruct or hinder an authorized person in the
exercise of his powers, duties or functions under
this Act;

(q) use abusive or threatening language or insulting
gestures or behave in a threatening or insulting
manner towards an authorized person who is
carrying out his duties or exercising his/her
powers under this Act, or towards any person
lawfully acting under the authorized officer's
instructions or in his aid: or

(r) obstruct, resist, delay, refuse boarding to,
intimidate, or kidnap an authorized person who is
performing his duties or exercising his powers
under this Act, or any person lawfully acting
under a authorized officer's instructions or in his
aid; or

(s) breach any other duty to an authorized person as
required under this Act.

(3) A person who contravenes subsection (2)
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foreign fishing vessel, in conformity with
international law, to communicate with the
authorities of the flag State;

(d) make all possible efforts to—

(i) avoid unduly delaying the vessel to
minimize interference and inconvenience,
including any unnecessary presence of
authorized officers on board, and to avoid
action that would adversely affect the
quality of the fish on board;

(1) facilitate communication with the master or
senior crew members of the vessel; and

(e) ensure that inspections are conducted in a fair,
transparent and non-discriminatory manner and
would not constitute harassment of any vessel.

(2) A report of the inspection shall promptly be
provided to the Director-General in such form as may be
prescribed or as the Director-General may require.

PART XIV —REQUIREMENTS FOR
ARRESTED PERSONS AND SEIZED ITEMS

162. (1) In cases of arrest or detention of foreign
fishing vessels for a contravention of this Act, the Director-
General shall promptly notify the flag State, through
appropriate channels, of the action taken and of any
penalties subsequently imposed.

(2) Any foreign fishing vessel and its crew arrested
for the contravention of any provision of this Act that
governs any act of fishing or fishing-related activity shall
be promptly released upon the posting of a reasonable bond
or other security.

(3) In the absence of any agreement to the contrary
with the State of which the vessel or its crew are nationals,
penalties for violations of this Act in the Kenya Exclusive
Economic Zone shall not include imprisonment or any form
of corporal punishment.

163. (1) A person arrested under this Act shall
promptly be brought before the Court of applicable
jurisdiction or be subject to administrative proceedings in
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instituted, release the proceeds to the person from
whom the fish or other thing was seized:

Provided that if, after making all reasonable efforts,
the Director-General is unable to sell the fish or other thing,
or where such fish or other things are unfit for sale, he may
dispose of the same in such other manner as he deems fit,
including by destruction.

(3) Where any fish or fish products are sold or
otherwise disposed of pursuant to this section, the fisheries
inspector shall—

(a) give the person from whom such fish or perishable
goods was seized a receipt stating the date on
which the goods were sold or otherwise disposed
of, the quantity of such goods, and in the case of a
sale, the amount realized; and

(b) pay the proceeds of sale into Court.

(4) The proceeds of any sale under subsection (3)
shall be dealt with by the Court according to law.

167. (1) Upon seizure of a vessel, vehicle, aircrafl or
other item, reasonable efforts shall be made to notify the
owner or owners of the property seized or detained
pursuant to this Act of the seizure or detention of that
property.

(2) A notice under the section shall—

(a) enumerate the reasons for the seizure and/or
detention;

(b) describe the steps required for reclamation of the
seized and or detained property; and

(c) make the owner or owners aware of any
deadlines and potential forfeiture of property
pursuant to this Act.

168. (1) If any vessel, vehicle, aircraft or item has
been seized pursuant to this Act, and a person who has been
properly charged with an offence in relation thereto fails to
appear to answer the charge within ninety days of the
service or attempted service of notice pursuant to this Act,
the Director may apply for the items to be forfeited to the
State and the Court shall make such order as it shall deem
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seized is released upon the lodging of a bond or other form
of security under subsection (1), the Court shall in the order
state separately the sums which are attributable to the
property to be released, the total fine or fines and the likely
costs.

(5) The release of any bond or other form of security
under this Act shall be conditional upon—

(a) a finding by the Court that the vessel, vehicle,
aircraft or other item has not been used in or in
connected with in the commission of an offence
under this Act; or

(b) where the Court finds that the vessel, vehicle,
aircraft or other item has been used in or in
connection with the commission of an offence
under this Act—

(1) payment in full within thirty days of the
judgment of the Court of any fine imposed by
the Court and any costs ordered to be paid by
the Court; and

(ii) where the Court so orders, delivery to the
Court of the vessel, including its fishing gear,
furniture, appurtenances, stores and cargo, and
of any fish ordered to be forfeited without any
impairment of their value, or payment of the
monetary value thereof as determined by the
Court.

(6) Nothing in subsection (1) shall require a Court to
release any vessel, vehicle, aircraft or other item if it may
be required as an exhibit in court proceedings or is
reasonably required for any further investigations of
offences against this Act.

170. Any bond, security or net proceeds of sale held
in respect of any vessel, vehicle, aircraft or other item shall
be applied as follows—

(a) the discharge of any forfeiture ordered under this
Act; and

(b) the payment of all fines or penalties for offences
under this Act or penalties imposed under this Act
arising out of the use of or in connection with the
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appointment and provision under which he is
appointed:

(b) the name, if known, and call sign of the fishing
vessel concemned;

(c) the date and time or period of time the vessel was
in the place or area;

(d) the place or area in which it is alleged the vessel
was located;

(e) the position fixing instruments used to fix the
place or area stated in paragraph (d) and their
accuracy within specified limits;

(f) a declaration that the authorized officer checked
the position-fixing instruments a reasonable time
before and after they were used to fix the position
and they appeared to be working correctly; and

(g) where a position fixing instrument which is not
judicially noticed as being accurate or a
designated machine is used, a declaration that he
checked the instrument as soon as possible after
the time concerned against such instrument.

(3) Section 172 shall apply to a certificate given under
this section as if it had been a certificate issued under
section 146.

(4) For the purposes of this section “authorized
officer” shall include surveillance officers and those
charged with similar responsibilities in other countries.

176. (1) The readings of any mobile transceiver unit or
other electronic location device integral to a vessel
monitoring system shall be admissible as evidence and may
be used as prima facie evidence of the facts that they aver.

(2) The readings of the devices referred to in
subsection (1) may be made from a printout or as observed
from a visual display unit.

(3) Any electronic location device shall be required to
be capable either wholly or partially in itself of producing
the readings concerned and not merely be a receiver of
information or data.

177. (1) Where a photograph is taken of any fishing or
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a logbook or other official record of an enforcement vessel
or aircrafi.

(5) Where in any legal proceedings relating to an
offence under this Act—

(a) an authorized officer gives evidence of
reasonable grounds to believe any fish to which
the charge relates were taken in a specified area
of the fishery waters or taken by the use of illegal
gear, and

(b) the Court considers that, having regard to that
evidence the grounds are reasonable,

all the fish shall be presumed to have been so taken,
unless the contrary is proved.

(6) Where any information is given for a fishing
vessel under this Act or an access agreement in relation to
any fishing activity of a fishing vessel, it shall be presumed
to have been given by the master, owner or charterer of the
vessel concemed, unless it is proved it was not given or
authorized to be given by any of them.

(7) Any entry in writing or other mark in or on any
log, chart or other document required to be maintained
under this Act or used to record the activities of a fishing
vessel shall be deemed to be that of the master, owner and
charterer of the vessel, unless proven otherwise.

(8) Any position fixing instrument on board a vessel
or aircraft used for the enforcement of this Act shall be
presumed to be accurate.

(9) For the purposes of subsection (6), a position
fixing instrument shall be deemed to be any device which
indicates the location of a vessel, including but not limited
to any global positioning system.

(10) The readings from any vessel monitoring,
communications or navigation equipment required under
this Act, either made from a printout or observed from a
visual display unit, and which are capable either wholly or
partly of producing the readings concemed and are not
merely receivers of information or data, when checked for
correct working and read by a competent operator, shall,
unless the contrary is proved, be presumed to give accurate
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readings within the manufacturers specified limits.

(11) Unless the contrary is proved, any person who is :

found in possession of any illegal fishing gear, including
explosives, poison or any device capable of producing an
electric shock on or near the fishery waters shall be
presumed to be undertaking an unlawful activity contrary to
this Act.

179. (1) Where, in proceedings under this Act, a
person is charged with having committed an offence
involving an act for which a license, authorization or other
permission is required, the onus shall be on that person to
prove that at the relevant time, the requisite license or
authorization or other permission was held by that person.

(2) Where a person is charged with the contravention

of section 127, the onus shall be on that person to prove
that his entry into the fishery waters was for a purpose
recognized by intemational law.

(3) Where a person is charged with the contravention
of section 80, the onus shall be on that person to prove that
the information given was true, complete and correct.

180. (1) No person shall, being on board any vessel
being pursued, about to be boarded or notified that it shall
be boarded by an authorized officer, whether in the Kenya
fishery waters or beyond areas under national Jjurisdiction,
who throws overboard or destroys any fish, equipment,
document, explosive, noxious substance or other item with

intent to avoid its seizure or the detection of any offence

against this Act.

(2) No person shall destroy or abandon any fish,
fishing gear, net or any other fishing appliance, electric
shock device, explosive, poison or any other noxious
substance, or any other thing with intent to avoid their
seizure or the detection of an offence against this Act.

(3) No person shall remove from legal custody any
vessel, fish, equipment or other item, or do any act or
omission by which a vessel, fish, equipment or other item
held in legal custody may be so removed, whether or not he
knew that the vessel, fish, equipment and other item was
being held in custody.

{4) No person shall intentionally, recklessly or
negligently destroy, damage, render inoperative or

Onus of proof.

Interference with
evidence and
avoidance of
seizure.
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otherwise interfere with any premises or licensed
aquaculture establishment.

(5) A person who contravenes the provisions of this
section commits an offence and shall be liable on
conviction to a fine not exceeding five hundred thousand
shillings or to a term of imprisonment not exceeding five
vears or to both.

181. (1) No person shall tamper with any item,
document or thing that may be used in evidence of non-
compliance with this Act, including evidence relating to the
catching, loading, landing, handling, transhipping,
transporting, processing, possession, aquaculture and
disposal of fish.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding five hundred thousand shillings or to a term of
imprisonment not exceeding five years or to both.

PART XVI —SUMMARY ADMINISTRATIVE
PROCEEDINGS

182. (1) The Director-General may, after consultation
with the Cabinet Secretary and the written consent of the
Attomey- General, proceed administratively against any
person who has been charged with a contravention of this
Act.

(2) The Director-General shall promptly notify the
person charged that the person may, within twenty four
hours of receiving such notification, consent to the
compounding of the offence under this section

(3) An offence small be compounded under this
section where the person charged, admits in writing to the
offence; and—

(a) consent to compounding proceed after being fully
informed about these proceedings.

(4) Where a person consents to the compounding of
an offence, the person shall—

(a) not engage in any activity within the scope of this
Act until the penalty has been paid in full; and

(b) be deemed to have consented to any seizure in

Tampering with
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(a) the fishing vessel;

(b) any gear and other equipment that was on the
vessel concerned at the time of the offence; and

(c) all fish or fish products on board the vessel at the
time of the offence, or where the fish products
have been sold, the proceeds of sale.

187. (1) Any vessel or other property or security
forfeited under this Act becomes the property of the State.

(2) Any vessel or other property forfeited under this
Act may be—

(a) retained:
(b) leased; or

(c) sold by the State by tender or by agreement
approved by the Director-General and endorsed
by the Cabinet Secretary,

provided that if such forfeited property is sold by the
State, the owner or apparent owner prior to forfeiture shall
be afforded a reasonable opportunity to bid on or purchase
such property.

(3) The Director-General or any person acting on his
behalf shall not be liable in any way of any costs incurred
or damages sustained as of a decision taken under
subsection (2).

188. (1) A Court convicting a person of an offence
under this Act may summarily and without pleadings
inquire into the pecuniary benefit acquired or saved by the
person as a result of the commission of the offence, and
may, upon reliable expert evidence otherwise admissible in
a court of law and in addition to any other penalty imposed,
impose a fine equal to the Court’s estimation of that
pecuniary benefit, despite any maximum penalty elsewhere
provided.

(2) The Court shall, in imposing a fine pursuant to
subsection (1), report fully in writing on details of the
expert evidence upon which its judgment was based.

189. (1) The operator and charterer of a vessel shall
jointly and severally bear the cost or expenditure incurred
by the Government, upon application by the State and as
determined by the Court upon conviction, in connection
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(b) detaining or seizing any property, fish, article or
thing in respect of that offence.

192. (1) Subject to subsection (2), in this section, each
officer of a partnership, corporation, firm, company or any
other business enterprise engaged in activities governed by
this Act shall be personally liable for any violation of or
offence committed under this title by any member or
employee.

(2) It shall be a defence to liability under this
section for the officer referred to in subsection (1) to prove
that he or she used due diligence to secure compliance with
this Act or that the violation or offence was committed
without that officer's knowledge, consent, collusion or
collaboration.

193. In any proceedings under this Act, the act or
omission of a crew member of a fishing vessel or in
association with a fishing vessel shall unless otherwise
expressly provided, be deemed to be that of the operator of
the vessel.

194. (1) Each day of a continuing offence shall be
considered a separate offence.

(2) Where the person charged has committed a similar
offence in the past, a fine of an amount not less than that
previously penalized plus an additional ten percent shall be
charged.

195. Where a person has been convicted of an offence
against this Act, the Court may in addition to any other
penalty or forfeiture, order that for a period not exceeding
five years that person be banned from going on or
remaining aboard any fishing vessel in the Kenyan fishery
waters.

196. A person who incurs loss or damage as a result of
harmed by a violation of any provision of this Act or the
accompanying regulations may bring a civil action in a
court of competent jurisdiction against any responsible
person, (except the Government and its employees).

197. A court of competent jurisdiction may issue an
injunction to enforce any provision of this Act against any
person including the Ministry.

PART XVIII—ESTABLISHMENT OF FISH
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related bodies;

(h) advice the Cabinet Secretary on issues related to
national and international trade trends: and

(i) perform any other functions that are ancillary to
the object and purpose for which the Fish
Marketing Authority is established.

201. (1) There shall be a Board of Directors of the
Fish Marketing Authority which shall consists of—

(a) achairperson appointed by the President;

(b) the Principal Secretary of the Ministry for the
time being responsible for matters relating to
fisheries or his representative;

(c) the Principal Secretary of the ministry for the
time being responsible for matters relating to
finance or his representative;

(d) the Principal Secretary for the time being
responsible for matters related to Trade and
Industry;

(e) the Principal Secretary in the ministry for the
time being responsible for planning and
economic development, or his representative;

(f) one person, who has knowledge and experience
in matters relating to fisheries, nominated by the
Council of Governors:

(g) the Chief Executive Officer of the Fish
Marketing Authority, who shall be the secretary;
and

(h) four other members nominated or selected
through a competitive process taking into
consideration regional balance and gender parity
and appointed by the Cabinet Secretary, of
whom—

(i) two shall be nominated by the registered
national fisheries associations; and

(i) two shall be persons with knowledge or
experience in mailers relaiing io iniernational

Board of
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(b)

()

(d)

(e)
H
)

(h)

(1)

®

(k)

@)

(m)

(n)

conditions of licensing foreign fishing vessels;

establishing the conditions of issue of, and
procedures of application for, any licence or
other authority under this Act or regulations
thereunder, the form and the fees payable
therefor:

prescribing the conditions of issue of and
procedures of application for, any licence or
other authority under this Act or regulations
thereunder, the form and the fees payable
therefor;

regulating the handling, storage and processing of
fish by prescribing methods of handling, storage
and processing of fish;

prescribing requirements for governing the safety
and quality of fish, fish products and fish feed;

providing for the management and control of
fishing ports and fishing waters;

the licensing of any person to engage in any form
of fishing, or of handling, transporting,
processing or selling of fish products;

organizing and regulating the marketing and
distribution of fish;

providing for the registration of private marks to
be used to distinguish the ownership of fishing
gear,

prohibiting or controlling the importation,
exportation and introduction into Kenya of live
fish of any kind or species;

promoting and regulating or controlling the
development of aquaculture establishments;

controlling the exploitation of the Exclusive
Economic Zone;

development of recreational and ornamental
fisheries and establishment of fishing camps;

providing for fishing by Kenvan ships in the high
seas;






990

The Fisheries Management and Development Bill, 2023

(©)

(d)

(e)

Gazette, and without further assurance, vest in
the Service, subject to all interests, liabilities,
charges, obligations and trusts affecting such
property;

except as otherwise provided in paragraph (b) in
relation to property, all contracts, debts,
obligations and liabilities of the Government
attributable to the Fisheries Department
immediately before the commencement of this
Act shall, with the approval of the Cabinet
Secretary, remain vested in the Government and
may be enforced by or against the Government;

all persons, being public officers, who,
immediately before the commencement of this
Act, are employed by the Government for the
purposes of the activities of the Fisheries
Department, shall at the commencement of this
Act be, deemed to be on secondment to the
Service in accordance with this Act, or their
deemed secondment otherwise ceases in
accordance with the terms of such secondment;

where, at the commencement of this Act, any
penalty, other than dismissal, has been imposed
on any employee of the Fisheries Department
pursuant to disciplinary proceedings against such
employee, and the penalty has not been or
remains to be served by such employee. such
employee shall, on his transfer to the Service,
serve or continue to serve such penalty to its full
term as if it had been imposed by the Service.

211. The Acts specified in the Fourth Schedule are
amended in the manner specified in that Schedule.

Consequential
amendments to
other Acts.
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9. Corporal Fisheries Guard
10. Constable Fisheries Guard
11. Fisheries Guard Recruit
OATH OF ALLEGIANCE
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D- Provisions relating to the officers of the Service

(1) The officers of the Service shall, in the performance of the duties
conferred upon them under this Act and any other written law, conform
with any lawful instructions, directions or orders which may be given by
the Director-General.

(2) The Director-General may, with the consent of the Board, from
time to time make and issue administrative orders to be called Service
Standing Orders for the general control, direction and information of the
officers of the Service.

2. (1) The Director-General shall, with the approval of the Board,
issue a Disciplinary Code for Officers of the Service, which shall apply to
the disciplined officers of the Service and which may provide for the
following matters—

(a) the investigation of disciplinary offences and the hearing and
determination of disciplinary proceedings:

(b) disciplinary penalties; and
(c) any other related matters.

(2) The following disciplinary penalties. or any combination thereof,
may be included in the Disciplinary Code for infringement of the Code
issued under sub-paragraph (1) —

(a) dismissal from the Service;
(b) reduction in rank;

(c) confinement for not more than fourteen days in a guard room or
restriction to the confines of any.
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FOURTH SCHEDULE (s.211)

1. The Agriculture, Fisheries and Food Authority Act Amsdment to
is amended— i

(a) in the long title, by deleting the word “, Fisheries™
appearing between the words “Agriculture” and
“and Food Authority™;

(b) in the short title, by deleting the word “, Fisheries™
appearing between the words “Agriculture” and *
and Food Authority Act, 2013”.

(c) in section 1, by deleting the word “ Fisheries
appearing between the words “Agriculture™ and
“and Food Authority™;

(d)in section 2, in the definition “agriculture” by
deleting—
(1) the words “(whether or not covered by water)”
appearing between the words “use of land”
and “for any purpose”;

(ii) the words “, aquaculture” appearing between
the words “husbandry” and * and food
production™;

(i1i)paragraph (b);
(iv)paragraph (d);
(e) in section 2, in the definition “Authority” by

deleting the word “, Fisheries™ appearing between
the words “Agriculture” and “and Food Authority;

(f)in subsection (1) of section 3, by deleting the word
* Fisheries” appearing between the words
“Agriculture” and “and Food Authority”;

(g) in subsection (3) of section 3, by deleting the word
“,and Fisheries Act” appearing before the word
“respectively” and inserting the word “and
between the words “the Crops Act” and “ the
Livestock Act™;

(h) in paragraph (a) of section 4 by deleting the words
“and the Fisheries Act™ appearing before the words
“in accordance with the provisions of these Acts™;















