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(e) collaborate with other organisations, within or
. outside Kenya, as it may consider appropriate in
furtherance of the objects of this Act;

(f) take such measures as are necessary to ensure that
the provisions of this Act are complied with; and

(g) perform any other functions under this Act or any
other legislation as may be conferred, from time to
time, on the Authority.

10. (1) The Authority shall be managed by a Board
which shall consist of —

(a). a chairperson appointed by the President;

(b) the Principal Secretary to the National Treasury or
a representative designated in writing;

(c) the Principal Secretary in the Ministry responsible
for matters relating to investment promotion or a
representative designated in writing;

(d) the Attorney General or a representative
designated in writing;

(e) four other persons, not being public officers,
competitively recruited and appointed by the
Cabinet Secretary possessing relevant skills and
competencies that may be required to achieve the
objects of the Act; and

(f) -the Managing Director of the Authority, who shall
be an ex-officio member of the Board with no
voting rights.

(2) The chairperson and members of the Board
appointed under subsection (1)(e) shall hold office for a
term of three years and may be eligible for reappointment
for one further term of three years.

(3) In the appointment of the Board, the appointing
authority shall ensure that the membership reflects gender
and regional balance and an appropriate mix of skills and
competencies required to achieve the functions of the
Board.
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(ii) incapacitation due to prolonged physical or
mental illness and is unable to discharge the
duties of his or her office;

(iii) failure to comply with the provisions of this
Act relating to disclosure of interest;

(iv) being adjudged bankrupt or entering into a
composition scheme or arrangement with his
or her creditors;

(v) being convicted of a criminal offence and
sentenced to imprisonment for a term
exceeding six months; or

(vi) being otherwise unable or unfit to discharge
the functions of his office.

(2) Where a vacancy occurs in the membership of the
Board, the appointing authority shall appoint a new
member in accordance with the provisions of this Act.

13. The conduct of the business and affairs of the
Board shall be as set out in the First Schedule.

14. The chairperson and members of the Board, other
than the Managing Director, shall be paid out of the funds
of the Authority such allowances or other remuneration as
the Cabinet Secretary, on the advice of the Salaries and
Remuneration Commission, determines.

15.(1) There shall be a Managing Director of the
Authority who shall be competitively recruited and
appointed by the Board on such terms as may be specified
in the instrument of appointment.

(2) The Managing Director shall, under the direction
of the Board, be responsible for—

(a) the day-to-day management of the affairs of the
Authority;

(b) the exercise and performance of the objectives,
functions and duties of the Authority, and the
general administration of the Authority; and

(c) performing such other duties as may be
determined by the Board.
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(3) A person is qualified to be appointed as the
Managing Director if that person possesses experience and
expertise in either financial management, banking,
economics, public policy or any other relevant skills and
competencies that may be required to achieve the objects of
the Authority. :

(4) The Managing Director shall be appointed for a
term of four years and may be eligible for reappointment
for one further term not exceeding four years.

16. (1) There shall be a Corporation Secretary who
shall be competitively recruited and appointed by the Board
on such terms as the Board, on the advice of the Salaries
and Remuneration Commission, determines.

(2) The Corporation Secretary shall—
(a) provide secretariat services to the Board;

(b) record and keep minutes and other records of the
Board;

(c) ensure that members of the Board are aware of all
relevant laws affecting the Authority; and

“(d) carry out such other functions as may be assigned
from time to time by the Board or the Managing
Director.

(3) The Corporation Secretary shall be responsible to
the Managing Director.

17.The Authority shall have such staff as it may
require for the proper discharge of its functions under this
Act, on such terms and conditions of service as the Board
may determine.

PART Il — PRIVATISATION PROGRAMME
18. (1) There shall be a programme to be known as the
privatisation programme.
(2) The privatisation programme shall —

(a) be formulated by the Cabinet Secretary in
accordance with this Act and approved by the
Cabinet;

(b) specify the public entities identified and approved
for privatisation; and
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and may resubmit the same privatisation programme to
Parliament for ratification.

(5)- Where Parliament does not make a decision under
subsection (3) within ninety days, the privatisation
programme shall be deemed to have been ratified.

22. The privatisation programme ratified under section
21 shall be published in the Kenya Gazette.

23. (1) A privatisation programme shall be valid for a
period not exceeding five years from the date of
gazettement.

(2) Notwithstanding subsection (1), the Cabinet
Secretary may extend the validity of the privatisation
programme for a period not exceeding twelve months.

(3) If, on expiry of the programme under subsection
(1) or at the expiration of the extended period under
subsection (2), the implementation of the programme has
not been completed, the Cabinet Secretary may include the
affected entities in another privatisation programme
formulated and approved in accordance with this Act.

24.The Cabinet Secretary may amend the
privatisation programme and the provisions of this Part
relating to formulation and approvals shall apply with
respect to any such amendments.

PART IV — IMPLEMENTATION OF THE
PRIVATISATION PROGRAMME

Preliminaries

25, The privatisation programme shall be implemented
by the Authority in accordance with this Act.

26.(1) Any person, whether Kenyan or non-Kenyan,
is eligible to participate in a privatisation:

Provided that this section shall not affect the
application of any other law imposing restrictions on
participation by non-Kenyans.

(2) Notwithstanding subsection (1), the Cabinet
Secretary may direct the Authority to—
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corporation in order to protect the erosion of the balance
sheet of the state corporation.

(2) Subject to the approval of the Cabinet Secretary,
the proceeds under subsection (1) may be —

(a) used to liquidate the debts of the state corporation;

(b) used to pay the costs of financial and
organisational  restructuring of the state
corporation;

(c) used to pay for capital investments by the state
corporation;

(d) used to defray the cost incurred by the Authority in
the privatisation, which payment shall not exceed
five per centum of the proceeds of the privatisation
or the actual cost incurred, whichever is lower; or

(e) paid into the Consolidated Fund.
PART VII — OBJECTIONS AND APPEALS

45. (1) Any person aggrieved by the determination of
the Authority under this Act or implementation of the
privatisation programme may lodge an objection.

(2) An objection under this section shall be lodged and
determined in accordance with the Procedures set out in the
Third Schedule.

46. (1) Any person aggrieved by the determination of
the Authority under section 46 may appeal to the
Privatisation Review Board.

(2) An appeal under this section shall be lodged and
determined in accordance with the Procedures set out in the
Third Schedule.

(3) A person aggrieved by the decision of the Review
Board in an appeal under this section may appeal to the
High Court.

47. There is established a board to be known as the
Privatisation Review Board to determine disputes and
appeals under this Act or any other written law.

48.(1) The Review Board shall consist of the
following members appointed by the Cabinet Secretary —
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50. The Cabinet Secretary shall designate a pubhc
officer to be the secretary to the Review Board.

51. Unless otherwise provided, the Review Board
shall regulate its own procedures.

52.The chairperson and members of the Review
Board shall be paid such remuneration or allowances as the
Cabinet Secretary may, in consultation with the Salaries
and Remuneration Commission, determine.

53. Where the chairperson or a member of the Review
Board has a direct or indirect interest in a matter before the
Review Board, the chairperson or member shall declare the
interest and shall not participate in any proceedmgs of the
Review Board on the matter.

PART VIII — FINANCIAL PROVISIONS
54. The funds of the Authority shall consist of —

(a) monies allocated by Parliament for the purposes of
the Authority;

(b) monies accruing to or vesting in the Authority in
the course of the exercise of its powers or the
performance of its functions;

(c) grants, donations, bequests or other gifts made to
the Authority; and

(d) monies from any other source provided for,
donated or loaned to the Authority.

55.The financial year of the Authority shall be the
period of twelve months ending on the thirticth June in
each year.

56.(1) At least three months before the
commencement of each financial year and in accordance
with the Public Finance Management Act, 2012, the Board
shall cause to be prepared the estimates of revenue and
expenditure of the Authority for the financial year.

(2) The annual estimates shall provide for all the
estimated expenditure of the Authority for the financial
year, and in particular, shall provide for—
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(a) the payment of salaries, allowances and other
charges in respect of the staff of the Authority;

(b) the payment of pensions, gratuities and other
charges in respect of the staff of the Authority;

(c) the maintenance of buildings, other equipment and
other property of the Authority; and

(d) the acquisition, maintenance, repair and
replacement of the equipment and other movable
or immovable property of the Authority.

57.(1) The Board shall cause to be kept proper books
of accounts of the income, expenditure, assets and
liabilities undertakings, activities, transactions and other
business of the Authority.

(2) The accounts of the Authority shall be audited in
accordance with the Public Audit Act, 2015.

PART IX — MISCELLANEOUS PROVISIONS

58.(1) Within three months after the end of each

financial year, the Authority shall prepare and submit to the

Cabinet Secretary an annual report of the Authority for the

immediately preceding financial year.

(2) The report under subsection (1) shall include
information on—

(a) the operations of the Authority for the
immediately preceding financial year;

(b) activities undertaken under the privatisation
programme in each financial year; and

(c) any other relevant information.

(3) The annual report submitted under subsection (1)
shall form part of the annual report on privatisation which
shall be tabled in Parliament by the Cabinet Secretary.

59. The Authority shall maintain updated records of
each privatisation undertaken under this Act.

60.No matter or action done by a member of the
Board or by any officer, employee, or agent of the
Authority shall, if the matter or action is done in good faith

Accounts and
audit.

No. 34 of 2015.

Annual report.

Records.

Protection from
personal liability.



The Privatisation Bill, 2023

563

in the execution of the functions, powers or duties of the
Authority under this Act, render the member, officer,
employee or agent personally liable to any action, claim or
demand.

(2) The provisions of subsection (1) shall not relieve
the Authority of any liability to pay compensation or
damages for any injury or damage caused by the exercise of
any power under this Act or any other written law or by the
failure, wholly or partially, of any works.

61.(1) In the implementation of this Act, a public
entity to which this Act applies shall provide the Authority
with such information as may be necessary to effectively
implement the privatisation.

(2) The information given, furnished or maintained or
required to be given, furnished or maintained under this Act
shall be true, complete and accurate.

(3) Any information required under subsection (1)
shall be submitted to the Authority within fourteen days of
receipt of a request for information.

62. (1) Any information issued to or sought by the
Authority under this Act is confidential and shall not be
disclosed unless with the written approval of the Authority.

(2) No person carrying out duties or responsibilities
under this Act shall disclose any information or other data
of a confidential nature obtained by virtue of their said
authority, duties and responsibilities to any other person
without the approval of the Authority.

63. A person who—

(a) falsifies or omits material information from the
privatisation proposal;

(b) provides false or misleading information that
results in a wrong or erroneous valuation of an
entity to be privatised;

(c) provides false or misleading information to
a person carrying out a duty or function under this
Act;
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FIRST SCHEDULE
(s.13)
CONDUCT OF BUSINESS AND AFFAIRS OF THE BOARD
1. Meetings A

(1) The Board shall hold at least four meetings in every financial
year.

(2) The notice for a meeting of the Board shall be in writing, and
shall be for a period of at least seven days from the expected day of the
meeting.

(3) The chairperson shall preside over all meetings and in the absence
of the chairperson, a person elected by the Board at the meeting for that
purpose shall preside.

(4) The chairperson may, on the written request made by at least half
of the members of the Board and within seven days of the request,
convene an extraordinary meeting at such time and place -as the
chairperson may appoint. ;

(5) The Board may invite any person to attend any of its meetings
and to participate in its deliberations, but such person shall not have a vote
in any decision of the Board.

2. Conflict of interest and disclosure

(1) If a person is present at a meeting of the Board or any committee
at which any matter is the subject of consideration and in which matter
that person is directly or indirectly interested in a private capacity, that
person shall as soon as is practicable after becoming aware of the conflict
and in any case at the commencement of the meeting, declare such
interest.

(2) The person making the disclosure of interest under subsection (1)
shall not, unless the Board or committee otherwise directs, take part in any
consideration or, discussion of, or vote on any question touching on the
matter. g

(3) A disclosure of interest made under subparagraph (1) shall be
recorded in the minutes of the meeting at which it is made.

(4) No member of the Board or officer, employee or agent of the
Authority shall enter into a service contract or trade with the Authority.
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SECOND SCHEDULE
(s.32) :
METHODS OF PRIVATISATION
1. Initial public offering of shares

Where the selected method of privatisation is through initial public
offer of shares, the offering of shares shall be undertaken in accordance
with the Capital Markets Act, Cap 485A.

2. Sale of shares by public tendering

Where the selected method of privatisation is through sale of shares
by public tendering, the following procedure shall apply —

Invitation of expression of interest

(1) The Authority shall prepare a notice inviting interested persons to
- submit expressions of interests.

(2) The notice inviting expressions of interests shall specify —
a brief description of the entity to be privatized;

the eligibility and qualifications necessary to be invited to submit a
proposal;

an explanation of where and when the expressions of interests shall
be submitted;

information on the timelines for closure of bids; and
any other relevant information

(3) The Authority shall advertise the notice inviting the expressions
of interests in the Government tenders’ portal, or on the Authority’s
website and in at least two newspapers of nationwide circulation.

Evaluation of EOls

(4) The Managing Director shall constitute a committee, of not less
than three persons and not more than five persons to evaluate successfully
submitted bids.

(5) Upon closure of the period for submission of bids, the committee
constituted under paragraph (4) shall evaluate the successfully submitted
bids in accordance with the procedures and criteria set out in the
expressions of interests. :
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(6) Upon completion of the evaluation, the Managing Director shall
submit to the Board a detailed report of all shortlisted persons for its
approval.

Regquest for Proposal to qualified persons

(7) Upon approval of the evaluation report by the Board, the
Managing Director shall issue all shortlisted persons with a request for
proposal and concurrently notify persons not shortlisted of the outcome of
the evaluation indicating the reasons thereof.

Evaluation of proposals

(8) The Managing Director shall constitute a committee of not less
than three persons and not more than five persons to evaluate successfully
submitted request for proposals.

(9) Upon closure of the period for submission of request for
proposals, the committee constituted under paragraph (8) shall evaluate
the successfully submitted request for proposals in accordance with the
procedures and criteria set out in the request for proposals.

(10) The successful proposal shall be the responsive proposal with
the highest ranked bidder, subject to the reserve price.

(11) Upon completion of the evaluation, the Managing Director shall
submit to the Board a detailed report containing a summary of the
evaluation and comparison of tenders for approval.

(12) The recommendations of the Board under paragraph (12),
together with a draft agreement, shall be submitted to the Cabinet
Secretary for approval.

Notification to tenderers

(13) Upon approval by the Cabinet Secretary, the Managing Director
shall notify the successful tenderer and concurrently notify the
unsuccessful tenderers of the outcome of the tender indicating the reasons
thereof.

3. Sale resulting from the exercise of pre-emptive rights

(1) Where the selected method of privatisation is through sale
resulting from the exercise of pre-emptive rights, the sale shall be
undertaken in accordance procedure specified in the respective entity’s
constifuting instruments.

(2) Where the constituting: instruments of the entity do not provide a
procedure for exercising and sale of a pre-emptive right, the provisions of
the relevant laws shall apply.
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THIRD SCHEDULE
(S.45)

THE ADMINISTRATIVE PROCEDURES FOR THE
ADMINISTRATION OF OBJECTIONS AND APPEALS UNDER
THE PRIVATISATION ACT

1. Citation

These procedures may be cited as the Administrative Procedures for
the Administration of Objections and Appeals under the Act.

2. Definitions
In these Procedures, unless the context otherwise requires —
“Act” means the Privatisation Act, 2023;
“Authority” means the Privatisation Authority;
‘Review Board” means the Privatisation Review Board,;

“working day” means a day other than a Saturday, Sunday or public
holiday.

3. Objections

(1) Pursuant to section 45 of the Act, any person aggrieved by the
determination of the Authority or the implementation of the privatisation
programme may lodge an objection.

(2) An objection under paragraph (1) shall be made in writing to the
Authority —

(a) within fifteen days of the determination by the Authority;
(b) indicating the details of the person lodging the objection;
(c) stating precisely grounds and reasons for the objection; and

(d) provide such other relevant information as may be necessary to
support the application.

(3) Where an objection meets the criteria under paragraph 3(2), the
Authority shall make a determination within fifteen days of receipt of
complete application.

(4) Upon making a determination under paragraph 3(3), the Authority
shall notify the objector of its decision indicating the reasons for the
decision.
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4. Appeals

(1) Pursuant to section 46 of the Act, any person aggrieved by the
determination of the Authority in an objection may appeal to the
Privatisation Review Board.

(2) An appeal shall be lodged with the Review Board by notice of
appeal within fifteen days of receipt or notification of the determination by
the Authority.

(3) The notice of appeal shall —
(a) be signed by the appellant;
(b) state the appellant’s initial objection;

(c) be accompanied by a copy of the decision of the Authority in the
objection; and

(d) concisely set out the grounds for the appeal.

(4) The notice of appeal shall be filed with the Review Board within
fifteen days of receipt or notification of the determination and a copy
served on the Authority.

(5) The Authority shall file a response to the notice of appeal with the
Review Board within fifteen days after being served with the notice of
appeal.

(6) The Review Board shall hear and determine the appeal within
thirty days of receipt of response to the notice of appeal from the
Authority and notify the applicant and the Authority of its decision stating
the reasons thereof.

(7) On determination of a matter on appeal, the Review Board may —

(a) annul anything done in the privatisation process, including annul
the privatisation process in its entirety;

(b) issue directions with respect to anything to be done or repeated in
the privatisation process; or

~ (c) order the payment of costs between the parties to the appeal.
5. Further appeal

(1) Pursuant to section 46 of the Act, a person aggrieved by the
decision of the Review Board in an appeal under this section may appeal
to the High Court.

(2) An appeal to the High Court shall be made within fifteen days of
receipt or notification of the determination by the Review Board.
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MEMORANDUM OF OBJECTS AND REASONS

The principal object of this Bill is to provide a revised regulatory
framework for the privatisation of public entities with a view to improving
the efficiency and competitiveness of Kenya’s productive resources.

The Bill provides as follows:

Part I (Clauses 1-6) of the Bill provides for preliminary matters
including the short title and interpretation of terms used in the Bill. It
further sets out the transactions to which the Act shall not apply, the
guiding principles of the Act and the purpose of undertaking privatisation.

Part II (Clauses 7-17) of the Bill provides for the coordination and
oversight of privatisation matters. It outlines the functions of the Cabinet
Secretary; provides for the establishment, functions and administration of
the Privatisation Authority and the appointment and functions of the
Managing Director, the Corporation Secretary and staff of the Authority.

Part III (Clauses 18-24) of the Bill deals with the privatisation
programme. It makes provisions for the formulation of the programme
which includes identification of entities to be included in the programme
in line with the considerations, public consultations during development
and ratification by Parliament before implementation of the programme.

It further specifies the validity period of the programme as not
exceeding five years from the date of gazettement; and such validity may
be extended for a period not exceeding twelve months.

Part IV (Clauses 25-38) of the Bill makes provision for the
implementation of the programme. It mandates the Privatisation Authority
to implement the programme and empowers the Authority to constitute
technical advisory committees in the implementation of a privatisation.

It further provides for who is eligible to participate in a privatisation;
the methods of privatisation; the development of a privatisation proposal
which shall include stakeholder engagement on the individual
privatisations and the approval of the privatisation proposal by the Board
of the Authority and the Cabinet Secretary before implementation.

Additionally, the Part provides for restrictions, and obligations on
entities scheduled for privatisation.

Part V (Clauses 39- 42) of the Bill provides for privatisation
agreement specifying who and when an agreement can be executed. It
further provides for publication of finalised privatisation.
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Part VI (Clauses 43-44) of the Bill provides for the manner in which
the proceeds of privatisation shall be handled.

Part VII (Clauses 45-53) of the Bill provides for objections and
appeals. It provides the procedure for lodging an objection and appeal;
establishment and conduct of the Privatisation Review Board.

Part VIII (Clauses 54-57) of the Bill provides the financial
provisions in respect of the Authority including the sources of funds, the
financial year of the Authority, annual estimates, accounts and audit of the
financial affairs of the Authority.

Part IX (Clauses 58-64) of the Bill provides the miscellaneous
provisions. It provides for the annual report on the privatisation
programme; protection from personal liability; submission of information
to the Authority; offences under Act and the power of the Cabinet
Secretary to make Regulations.

Part X (Clauses 65-71) of the Bill contains repeals, savings and
transitional provisions. It provides for the effect of its enactment on
existing legislation and for the repeal of the Privatization Act, 2005.

The First Schedule to the Bill provides for the conduct of business
and affairs of the Board.

The Second Schedule to the Bill sets out provisions on the methods
of privatisation.

The Third Schedule to the Bill sets out the Administrative
Procedures for the administration of objections and appeals under the Act.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill confers on the Cabinet Secretary the powers to make
Regulations under the Act for the purposes of operationalizing the Act in
order to implement the objectives. The Bill does not limit any fundamental
rights or freedoms.

Statement on how the Bill concerns County Governments

The Bill does not concern County Governments as it does not affect
the functions and powers of County Governments as set out in the Fourth
Schedule to the Constitution.









