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THE INCOME TAX ACT
(Cap.470)

THE INCOME TAX (FINANCIAL DERIVATIVES)
REGULATIONS, 2023

IN EXERCISE of the powers conferred by section 9(4) of the
Income Tax Act, the Cabinet Secretary for the National Treasury and
Economic Planning makes the following Regulations—

THE INCOME TAX (FINANCIAL DERIVATIVES)
REGULATIONS, 2023

1. These Regulations may be cited as the Income Tax
(Financial Derivatives) Regulations, 2023.

2. In these Regulations, unless the context otherwise requires—

“call option” means an option that gives the holder of a financijal
derivative the right to buy the underlying assets at a stipulated price on
or before a specified future date;

“currency swap” means a contract between two parties to
exchange two currencies at a future date at a predetermined exchange
rate;

“forward contract” means a customised over-the-counter traded
financial derivative contract that provides for the purchase or sale of an
underlying asset whose delivery or settlement is to be made at a future
date at a price agreed upon on the date when the contract is entered
into;

“futures contract” means a standardised agreement traded in a
recognised exchange market for the acquisition or disposal of an
underlying asset whose delivery is to be made at a future date at a price
agreed upon on the date when the contract is entered into including a
reference to a date and price determined in accordance with the terms
of the contract;

“gain” means any profit earned by a person from a financial
derivative contract including any premium or fee paid in respect of an
option contract;

“interest rate swap” is an agreement between two parties to
exchange one stream of interest payments for another over a specified
period;

“option contract” means a financial derivative which offers the
holder the right, but not the obligation, to buy or sell the underlying
assets or security at a specified price on or before the expiry date of the
option contract;

“option premium” is the price the holder of an option contract
pays to buy or sell the option contract;

“put option” means an option contract that gives the holder the
right to sell the underlying asset within a specified period at a specified
price;

Citation.

Interpretation.
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“swap” means an option contract to purchase or sell the
underlying asset at a specified price at a specified time and may involve
several settlements before maturity; and

“underlying assets” include bonds, commodities, currencies,
interest rates, securities, stock indices, price indices, credit ratings or
similar assets.

3. (1) Any realized gain to a non-resident person, being a
realized loss to the resident person who is a party to the financial
derivative contract, shall be chargeable to tax in accordance with the
Act.

(2) For the purposes of subregulation (1), a financial derivatives
contract, unless exempted under the Act, includes—

(a) a futures contract including interest rate futures, stock index
futures, volatility futures, weather futures or a similar futures
contract whether cash settled or not;

(b) aforward contract, whether cash settled or not;

(c) a swap contract including a contract for interest rate swap,
currency swap, credit default swap and hybrid swap;

(d) an options contract including put options, call options and
option spreads; or

(e) any other financial derivative instrument.

4. (1) Subject to these Regulations, a gain or loss from a
financial derivative shall be deemed to have been realized at the earlier
of—

(a) the underlying asset changing hands;
(b) the settlement of the contract; or
(c) the expiry of the contract:

Provided that in the case of an options contract, the gain or loss
shall be deemed to have been realised at the time of payment of the
option premium and at the time the option is exercised.

(2) A realised loss by a resident person from a financial
derivative shall be allowed as a deduction against any gain accruing
from similar activities to the extent that it has not been claimed.

5. (1) A person involved in a financial derivatives transaction
shall keep a record of all contracts and financial activities resulting
from such a contract.

(2) Any income from a financial derivative transaction shall —

(a) clearly be characterised as other income (financial derivative
gains/losses) in the tax returns for the period; and

(b) be treated as a separate source in accordance with section
15(7) of the Act for a resident person or a permanent
establishment in Kenya.

Scope of gains
from financial
derivatives.

Realisation of
gain or loss.

Record and
characterisation of
income from
financial
derivatives.
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6. The tax payable under these Regulations shall be due and Payment of taxes.
payable by the 20th day of the month after which the loss from the
transaction with the non-resident person is realised.

Made on the 19th January, 2023.

NJUGUNA NDUNG’U,
Cabinet Secretary for the
National Treasury and Economic Planning.

LEGAL NOTICE NO. 5
THE COMPETITION ACT
(No. 12 0f2010)
EXCLUSION
THE PROPOSED ACQUISITION OF CONTROL OF AMROD

INVESTMENTS PROPRITARY LIMITED BY ALCHEMY
PROMOTIONS HOLDINGS LIMITED

IN EXERCISE of the powers conferred by section 42(1) of the
Competition Act, 2010, the Competition Authority of Kenya excludes
the proposed acquisition of control of Amrod Investment Proprietary
Limited by Alchemy Promotions Holdings Limited from the provisions
of Part IV of the Act due to the following reasons —

(a) the merger will not affect competition negatively;

(b) although the combined value of assets, which is higher than
the turnover, was above KSh. 1 billion for the preceding
year, 2021, the target’s value of assets was KSh. 63,300,000
which is less than KSh. 500 million; and

(c) the transaction meets the threshold for exclusion provided
under the Competition (General) Rules, 2019.

Made on the 17th January, 2023.

ADANO WARIO,
Acting Director-General.

LEGAL NOTICE NoO. 6
THE COMPETITION ACT
(No. 12 0f 2010)
EXCLUSION

THE PROPOSED ACQUISITION OF SOLE CONTROL OF AG
LAND HOLDINGS S1 LIMITED BY EVERGREEN AVOCADOS
LIMITED

IN EXERCISE of the powers conferred by section 42(1) of the
Competition Act, 2010, the Competition Authority of Kenya excludes
the proposed acquisition of sole control of AG Land Holdings S1
Limited by Evergreen Avocados Limited from the provisions of Part IV
of the Act due to the following reasons—
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(a) the merger will not affect competition negatively;

(b) the value of the assets, which is higher than the turnover, of
the acquirer was KSh. 477,574,120 for the preceding year,
2021 while that of the target was KSh. 287,732,185; and

(c) the combined value of assets of KSh. 765,306,305 meets the
threshold for exclusion provided under the Competition
(General) Rules, 2019.

Made on the 17th January, 2023.

ADANO WARIO,
Acting Director-General.

LEGAL NOTICE No. 7
THE COMPETITION ACT
(No. 12 0f 2010)
EXCLUSION

THE PROPOSED ACQUISITION OF SOLE CONTROL OF REAL
- PEOPLE KENYA LIMITED BY CHIKE AFRICA LIMITED

IN EXERCISE of the powers conferred by section 42(1) of the
Competition Act, 2010, the Competition Authority of Kenya excludes
the proposed acquisition of sole control of Real People Kenya Limited
by Chike Africa Limited from the provisions of Part IV of the Act due
to the following reasons—

(a) the merger will not affect competition negatively;

(b) the combined value of assets, which is higher than the
turnover, for the preceding year, 2021 was KSh.
579,951,000; and

(c) the transaction meets the threshold for exclusion provided
under the Competition (General) Rules, 2019.

Made on the 17th January, 2023.

ADANO WARIO,
Acting Director-General.

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER, NAIROBI






EXPLANATORY MEMORANDUM TO THE INCOME TAX
(FINANCIAL DERIVATIVES) REGULATIONS, 2023

LEGAL NOTICE NO. 4, KENYA GAZETTE SUPPLEMENT NO. 6 OF 2023

PART1
Name of Statutory : The Income Tax (Financial Derivatives)
Instrument Regulations, 2023
Name of Parent Act : Income Tax Act, Cap. 470

Enacted Pursuant to Section 9(4) as read with section 130 of

the Income Tax Act, Cap 470

Name of the : The National Treasury and Economic
Ministry/Department Planning
Gazetted on : 27th January,2023

PART I1

1.0 Purpose of the Statutory Instrument

1.1 The objective of this Memorandum is to submit the Legal Notice No.
4, Gazette Supplement No. 6 of 2023 for Tabling in The National
Assembly in accordance with the provisions of Section 11 of the

Statutory Instruments Act, 2013.

1.2 The Legal Notice introduces the Income Tax (Financial Derivatives)
Regulations, 2022 in line with the requirements of the Income Tax

Act, Cap 470.
2.0 Legislative Context

2.1 The Legal Notice on the Income Tax (Financial Derivatives)
Regulations, 2022 is made pursuant to section 9(4) as read with
section 130 of the Income Tax Act, Cap 470. Section 9(4) empowers
the Cabinet Secretary for the National Treasury and Economic
Planning to make regulations for ease of administration and

implementation of the financial derivatives contracts provisions.

2.2  The Finance Act, 2022 introduced a 15% withholding tax on income
from financial derivatives contracts earned by a non-resident person

through an amendment to Section 3(2), 9(3) and the Third Schedule to
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3.4
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4.2

4.3

the Income Tax Act, Cap 470. This amendment takes effect from

1st January 2023.
Policy Background

The primary objective of the Legal Notice is to provide a legal
instrument to enable the government to implement the tax measures

necessary for funding its economic development and growth agenda.

Trading in financial derivatives is steadily growing as an integral part
of the financial market. There has been significant growth and
development of the derivatives market in the world in the last three

decades.

Derivatives include forward contracts, futures, swaps, and options. In
contrast with a stock issued by a company and purchased by an
investor, a derivative contract is a private agreement between a buyer
and a seller, which specifies how the value of the contract evolves over

time.

The taxation of the financial derivatives contract is a positive
development for Kenya as it provides a good platform to widen the tax
base and spread the burden of tax across the tax-paying public; both
residents and non-residents who derive income or accrue income from

Kenya.

Currently, gains by non-residents from financial derivatives are not
taxed, thus creating unfairness and room for tax avoidance in the
Kenyan legislation. The Finance Act 2022 therefore, bridged this gap by

creating a provision to equally impose a tax on non- resident persons.

Further, to allow for growth in the emerging financial derivatives
market, the Finance Act, 2022 exempted taxation of gains arising from

transactions in the Nairobi Securities Exchange Derivatives Market.

The provision is expected therefore to widen the tax base by taxing
gains accrued by non-resident persons while still maintaining the
competitiveness of financial derivatives traded at the Nairobi
Securities Exchange (NSE).

Kenya joins a host of other jurisdictions that have introduced
provisions to bring to tax gains from derivative transactions. These
include; United Kingdom, Brazil, US, India and Belgium among

others. This will help her to keep abreast with best practise.
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5.6

Public Consultation Outcome

In developing this Legal Notice, public participation was undertaken
in compliance with the provisions of Section 5 of the Statutory

Instruments Act, 2013 and Article 201 (a) of the Constitution.

The National Treasury and Economic Planning through the Kenya
Revenue Authority invited business organizations and members of the
public to submit their views for consideration in the development of
the Income Tax (Financial Derivatives) Regulations, 2022 on 2nd
September, 2022 through a public notice on the KRA website and

6th September 2022 in the newspapers.

Further, the Kenya Revenue Authority upon considering comments
from Citi Corporate and Investment Banking, Kenya Bankers
Association, Kelvin Mbithi, Ernest Muriu among others, developed the
draft Income Tax (Financial Derivatives) Regulations, 2022. These
were then subjected to a second round of public participation from
Thursday, 17th November, 2022 in compliance with the law. A
copy of the public notice is attached. Feedback was received from
various stakeholders including Citibank N.A Kenya, Ernst & Young
LLP , Ernest & Martin Associates, EABX Public Limited Company,

Deloitte & Touche LLP and Kenya Bankers Association.

The Authority invited and held an online meeting with the
stakeholders among them Kenya Bankers Association, EABX Public
Limited Company, Stanchart Bank, Eco Bank, Stanbic Bank, PwC,
Absa Africa, Equity Bank among other members of the business
community and the general public on 5th December, 2022 to review

their comments and submissions.

All stakeholders’ comments were reviewed and their feedback
incorporated, where appropriate, to improve the regulations as

explained below.

In particular, a definition of “gains” was provided in the regulations.
This was borrowed from the suggestions given by the stakeholders and
fortified by KRA to ensure it includes all anticipated gains. It was also

clarified when a gain or loss shall be deemed to have been realize.
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Impact

The Legal Notice provides a mechanism for the implementation of the
withholding tax on gains arising from financial derivatives contract. It
is expected that implementation of the tax will have positive impact as
it will increase revenues collected as it is bringing into the ambit of
taxation persons who were previously not taxable with regard to the

gains from financial derivative transactions.

Section 9 of the Statutory Instrument Act, 2013 provides that a
regulatory impact statement need not be prepared for a proposed
statutory instrument if the proposed legistaltion only provides for an
amendment of a fee, charge, or tax consistent with announced
government policy. Since the Regulations are done in line with the
provisions of the Income Tax Act, Cap 470 a regulatory impact

statement is unnecessary.

It is expected that the additional revenue will positively impact
government activities by enhancing financial capacity to provide
public services, and reduce reliance on loans, which are more
expensive on the tax-paying public. It will also result in tax base
expansion and bring equity in taxation of gains arising from financial

derivatives which are earned by non-residents.
Monitoring and review

The Legal Notice will be implemented by the Kenya Revenue Authority,
will be operational from 1st January 2023 and will be reviewed from
time to time to address any challenges for better implementation of the

provisions.

Request to the National Assembly
The National Assembly is invited to:

a) Note the contents of this memorandum.

b) Adopt Legal Notice No. 4, Gazette Supplement No. 6 of
2023.

Contact
Cabinet Secretary
The National Treasury and Economic Planning

P. O. Box 30007-00100
NAIROBI
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Office of the Commissioner General

KRA/5/1002/26(8299)

15 December 2022

Prof. Njuguna Ndung’u, CBS

The Cabinet Secretary

National Treasury &

Economic:Planning

P. O. Box 30007 - 00100

Nairobi W, 1 . 4

Dear C"g' - T =

L1

DRAFT LEGAL NOTICE ON INCOME TAX (FINANCIAL DERIVATIVESI
‘ REGULATIONS, 2022

e

Reference is made to our ]etter Ref KRA/5/ 1002/ 26(8176) dated 14th November 2022 on the
above subject matter.

As already advised, the Finance Act, 2022 amended Section 3(2) of the Income Tax Act, Cap
470 to introduce income tax on gains accrued in or derived from Kenya by a non-re51dent
person from financial derivatives. This amendment will take effect from 1%t January 2023.

The Authority has developed the draft Legal Notice on Income Tax (Financial Derlvatwes)
Regulations, 2022 pursuant to Section 9(4) of the Income Tax Act, Cap 470 which requlres the
Cabinet Secretary to make Regulations for effective 1mplementat10n of this legal provision.

In compliance with the Statutory Instruments Act, 2013; the Authonty ‘invited interested
members of the public and stakeholders to submit thelr inputs and comments for
consideration through public notices on 2rd September and 16 November 2022. In addition,
an online meeting with key stakeholders was held on 5™ Décéinber 2022. The stakeholders’

comments were analyzed and considered in the preparation of the final draft of the
Regulations: Copies of the public'notice calling for stakeholders’ engagement along with the

comments received from stakeholders on the draft Regulations are attached..

The purpose of this letter therefore is to forward the updated draft Legal Notice and the
explanatory memorandum on the same for your consideration and publication, subject to your
concurrence.,

Yours sincerely, ¥

: Dr. Chris Kiptoo, CBS
Principal Secretary
National Treasury
Nairobi
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Office of the Commissioner General

KRA/5/1002/26(8299)
15" December 2022

Prof. Njuguna Ndung’u, CBS
The Cabinet Secretary
National Treasury &
Economig Planning

P. O, Box 30007 - 00100
Nairobi

Dear C g ’

DRAFT LEGAL NOTICE ON INCOME TAX (FINANCIAL DERIVATIVES)

. REGULATIONS, 2022

Reference is made to our letter Ref: KRA/ 5/“1002/ 26(8176) dated 14t November 2022 on the

above subject matter,

As already advised, the Finance Act, 2022 amended Section 3(2) of the Income Tax Act, Cap
470 to introduce income tax on gains accrued in or derived from Kenya by a non-resident
person from financial derivatives. This amendment will take effect from 1t January 2023.

The Authority has developed the draft Legal Notice on Income Tax (Financial Derivatives)
Regulations, 2022 pursuant to Section 9(4) of the Income Tax Act, Cap 470 which requires the
Cabinet Secretary to make Regulations for effective implementation of this legal provision.

In compliance with the Statutory Instruments Act, 2013, the Authority invited interested
members of the public and stakeholders :to: submit their inputs and comments for
consideration through public notices on 274 September and 16t November 2022. In addition,
an online meeting with key stakeholders was held on 5t December 2022. The stakeholders’
comments were analyzed and considered in the preparation of the final draft of the
Regulations. Copies of the public notice calling for stakeholders’ engagement along with the
comments received from stakeholders on the draft Regulations are attached.

The purpose of this letter therefore is to forward the updated draft Legal Notice and the
explanatory memorandum on the same for your consideration and publication, subject to your
concurrence,

Yours sincerely,

FCPA Githii Mburu, MGH, CBS

' COMMISSTONER GENERAL

Copy to: Dr. Chris Kiptoo, CBS ..

Principal Secretary "l
National Treasury {_ ;],,ﬂ;;
Nairobi L
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the scope for imposition of the tax.
This will be against the tax base
expansion..

In addition, ‘the financial derivative
acquired by a resident person from a
non-resident person for various
reasons may result in a gain whichis to
be ‘subject to tax. Section 3 of the
Income Tax Act provides that income

tax shall be charged for each year of |
income upon all the income of a |
person, whether resident or: non- |

resident, which accrued 'in or was
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of any gains or profits derived in or
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statute. However, Regulation 3 has
been reviewed to provide for the scope
of taxation of the gain. This will clearly

Tulipe Ushuru,

“underlying asset” include | If ‘an™ asset is ‘not within
bonds, commodities, | Kenya and the currency in
currencies, interest rates, | use is not Kenya Shillings,
security, stock ‘index, | then the said income is not
price  indices, credit { derived ‘in Kenya .and
ratings ‘or similar assets |'should not be taxable
and does not include: under the parent-Act.
‘| i) assets that are not | Inaddition,the hedgingon.
! within Kenya;® Kenyan. cash crops will
N ‘make them uncompetitive
i) S%ﬂo&nﬁu ffee || I the global market. Oil is
%ﬂwﬂwm me «@ mm. ‘acritical factor in ensuring
| certainty “in the wmarket
iii) government || both for the ‘government
securities. | and industry players like
| airlines:
Include “the ,?.mo:osuuw | This will provide clarity i
definition | the definition of a gain,;,
“gain” means any profit
earned by a non-
resident from financial
derivatives, subject to
conditions under this
Regulations.
Tujitegemee!

indicate the realization of a mB.z to be
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S/No

| Stakeholde:

=

“lli) “For
/Regulation 3(i), financial
iderivatives,
iunless specifically exempt
under the Act include:

% KENYA Wm/\mZCm
¢ AUTHORIT

1S0 9001:2015 CERTIFIED

mﬁdommm of

contracts

a) Fitures contracts
b) Forward contracts
¢) Swap contracts

d) options including put

Emb& 8 Hmmm as mocosm
i) For
Regulation

purposes

3(1), financial dertvatives, v

contracts ‘unless

| specifically exempt under

the Act shall be limited toz.
a) futures contracts;

of

INTERNAL

funding
| transactions which enable
| Investors access to the

NH.m

mimvm

market, they -mature at

zero value so there‘is no

gain or loss from the
transaction.

Swap contracts may result in a gain or
loss to any person and this should be
included in the taxation.

Non-deliverable forward contract will
be limiting in the scope for imposition
of tax as clearly outlined in 3 above.:

| ,Hca..omc&nm any limitation will go

against the policy intention on the
withholding tax on gains from
financial derivatives.

gain or loss

a loss from a financial
/derivative shall be deemed
realized
underlying asset changes
‘hands, or on settlement of
‘the contract,
payment of
| premium, or on the expiry
| of the financial derivative

when the

or on the
option

contract.

Subject to the provisions
of these Regulations, a
gain or a loss from a
financial derivative shall
be realized on the expiry |
of the financial derivative
contract and a net
payment has been made
to one of the parties.

account for the realised
gaini Eliminating the

changing hands of the;

:amﬂ&::m asset because it
4s usually not held as part
of a derivative transaction.
Also removed the on-
settlement date of the
derivative contract;
because transactions like
swaps settle at inception
and at maturity::

options, and «call| b) non-deliverable
options. forward contracts;
and
¢) options including
put options, and call
| ” options:. | v o
v Regulation 4: ~ [Subject to the provisions of | Amend toread as follows - | The proposed amendment’ | The proposed amendment will lead“to-
Realization of ‘these Regulations, a gain or provides clarity on when to | limited scope for taxation. In addition,

regulation 4 has been reviewed to
provide that the gain is deemed
realized at the earlier of the following
events happening-

a) the underlying
hands; or )

b) on settlement of the contract: or

¢) an option premium 3Is paid or
payable; or

d) on the expiry of the financial
derivative contract

asset changes

Tulipe Ushuru, Tujitegemee!
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INTERNAL

“Financial %Ecnmcm | delete mc_u@mnmmnmu_u AJ E Ed.omcam a mmmmamdn or mﬁumnmmm
has the 58:5@ assigned | the draft regulations:; definition against what is already
to it in Section 2 of the provided in the Act..
‘Act; and shall include a)
Futures contracts b)
Forward contracts c)
Swap contracts d)
options  including put
1 optiorns, n:& call Euzo:m
i 10. oo:m&m_. En_cm_zm omu_uou In ﬁro mmmEcon ow | To. give .Ewmgm to carbon | The provided definition of “underlying
, credits, emission | financial derivative Bm%mn exchange  or | asset” include bonds, commodities,
allowances in the definition include “carbon credits, | emission trading system | currencies, interest rates, security,
of a financial derivative. _emission allowances | per the paragraph 2(n) of | stock index, price “indices, credit
'certificate” ‘| the Third Schedule. ratings or similar assets:-Therefore,
| carbon  credits are traded as
i commodities in carbon market
iexchange or emission trading system..
The proposed amendment is already
| ! provided for in the regulations::
11. Wam&mﬂou "~ 3: | 1) Gains, including option || Amend paragraph 3~ by | None == “Asindicated in the anwbwz.>wmmww
Imposition  of | premium on a financial | deleting subparagraph i) ' & Ernst & Young LLP submissions no.-
tax derivative transaction | and replace it as follows: -4, the option premium is a cost to the

accruing to a non-resident
person, other than a non-
resident person having a
permanent establishment
in Kenya shall be
chargeable to a final tax at
the rate specified in the Act;

‘@) realized gains derived
\from or accrued in Kenya
'to a non-resident person

without «a permanent
‘establisk in Kenya from a
financial derivative

‘transaction  shall be

resident person which is allowable for
the business and therefore an income
to the non-resident person. The
recommendation by the stakeholder to
exclude option premium will leave it
untaxed which is unfair and against
broadening the tax base. All forms of
financial derivatives except those

chargeable to a final tax

Tulipe Ushuru, Tujitegemee!
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" |'regulations are made only

for that purpose..

As such the proposed 4(b),
which deals with
“Realised loss a

| resident person” has no
foundation from the main

| | .against __gains _accruing
‘from similar activities.

& meomou 9(3) and (4) reads
Nm follows:

I(3) Where aresident person
enters into a financial
'derivatives contract with a
‘non-resident person, any
\gain -accruing-:- :

'rate specified in the Third
' Schedule.

(4) The provisions of
subsection (3) shall be
carried out in accordance

‘shall be subject to tax at the

~% KENYA REVENUE
¢ AUTHORITY

1S0 9001:2015 CERTIFIED

a) the underlying asset
changes hands, or

b) on settlement of %m”

contract, or

¢) on the payment of
option premium, or

d) on the expiry of the.
financial derivative

contract.
e) An option premium
15 paid or payable
Delete the proposed 4(b)
and replace as follows::

A gain or loss from a'

financial derivative
transaction shall includes:

a) the difference
between the

purchase or offer

price, at the date the
derivative is granted
or purchased, and
the amount realised
from the transaction:
or the fair market
value where the

INTERNAL

The proposed amendment to
regulation 4(b) to provide for the
determination of the gain would make
the regulation complex. In addition,
section 18(3) of the Act addresses any
transactions between related parties
which does not necessitate to be
provided in the regulations.

ity o

Tulipe Ushuru, Tujitegemee!
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INTERNAL

paragraph
lbnbwiamﬂ _of a tax!

A non-resident person
without a permanent
establishment in Kenya

, .who elects not to register

| S/No | Stakehold
| taxing rights in line with Articles 7, 14,
of the model DTA. Also, this will
clearly provide Kenya with the right to
tax when  undertaking DTA
; i bmmocmn_ob‘ i
16. New paragraph | N/A - —|/Add the following new | Notprovided | Thetaxisa §9ro_m5m tax msm mcmm
! paragraph : | not require registration by a non-
| i ‘resident person without a permanent
Sinplified s ;m»x..,m establishment in Kenya. The collection
registration. i of the taxis undertaken by the resident
A non-resident person person or non-resident with a
without a permanent permanent establishment in Kenya.
establishment in Kenya,
to whom these,
regulations apply, may
register  under  the
simplified tax
registration framework
specified in THE
INCOME TAX (DIGITAL
SERVICE .HSMC
REGULATIONS, nono w
17. Zoi ww—.wm.nmwr ) "Add the mo=m$,5m new | Not Eoﬂmmmz! ) | Since it is a withholding tax on gains

from financial derivatives accrued by
non-resident person without a
permanent establishment in Kenya,
the appointment of a tax |
representative is unnecessary.: In
addition, it is a final tax.

Tulipe Ushuru, Tujitegemee!
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the — ~Nairobi — Securities-

Exchange (NSE) alone, This
is préjudicial to other
players who also have a
right to operate as
securities exchanges..

In order to provide a level
playing field for market
participants and
stakeholders, the
provisions of the law and
relevant regulations must
apply uniformly across a
given category of license
holders.

This has been
‘demonstrated consistently
with other laws and

regulations'in the country:
such Regulation by CBK,
Capital Markets Authority,

Insurance Regulatory
Authority, Retirement
Benefits Authority.

It should also be noted that
the financial derivatives in

| question, particularly
|forwards, swaps and
options, are traded locally
over the counter via

commercial banks rather

-|:than-_through the NSE

financial ~ derivative
transaction: aceruing
to a

person, other than
Jinancial

institutions i
registered under

the Banking Act

Cap 88 in Kenya,
banks registered
in other
Jurisdictions,
Sfinancial

dertvatives traded |

on a Securities

Exchange duly
approved and |
licensed by the

Capital Markets:

Authority and a
non-resident person
having a permanent

establishment in
Kenya  shall be
chargeable to a final
tax at the rate
specified in the Act;
it)For  purposes of
Regulation 3(01),

financial derivatives,
contracts unless

option premium on a.

non-restdent |

Fifee

Exchange: alone rather
than to any duly approved
and licensed Securities
Exchange:

INTERNAL

governm
provide for the growth of the nascent
securities exchange market in Kenya..

Exclusion of financial derivatives
traded by Banks or licensed securities
exchange entities as proposed by the

'stakeholder is ultra vires and will go

against the policy intention of the
withholding tax.. Most of these

products are traded by Banks and

therefore their exclusion would erode

ithe tax base. The idea of the tax was to
‘expand the tax base and create fairness

in taxation of income earned in or
derived from Kenya by non-residents

‘persons.

Tulipe Ushuru, Tujitegemee!
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- ,‘bmnmoum‘ from ~ financial

derivative transactions,

‘We—provide  below
' definition that you may
‘consider:

“Gain” refers to the
positive

 difference between the
\staked amount and the
'value at realization
| provided that a Bknzm
\realised gain accruing to
on-resident parties shall|
| be the net o\ any ‘realized |
\losses  arising with
respect to that contract’

INTERNAL

a ,amﬁéﬂé qgmwn.aon? In

addition, the elimination of
| ambiguity in the

| determination of what
/| constitutes a gain for

purposes of the draft
Regulations will eliminate
unmnecessary tax
controversies between the
KRA and  impacted
taxpayers..

Further, the express
recognition that realised

| losses arising with respect

to a financial -derivative
contract ‘shall be
considered in determining
the realised taxable gains
accruing resultant of that
contract, ‘irrespective of

i| whether thegain accrues to
‘| the :non-resident or

resident party, will align
the taxation of financial
derivative transactions

with established taxation

principles as applied in the
Income Tax Act (“ITA”).

| This will further ensure

equity and fairness in the
taxation of financial

_—}-derivative -transactions as

from financial derivatives,

Tulipe Ushuru,

Tujitegemee!

wamﬁmmm the moovm of the gain wﬂmEm
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premium, in practice,
does not equate to a
tble gain. Rather an
option premium is a
| . fee/ commission paid
e | to a hedging party to,
i . lock afuturevalue of an
i . | underlying asset. The
) i i . value. of the “option
! premium, however, is
not linked to:the value
of the wunderlying
” iE | asset/financial ,
M il ! | derivative contract.

| The recommendation to

| i i W expand the financial
derivative contracts,
| recognised under the ITA
i i . | as read together with the
i i | | draft Regulations through
: | i ! the “inclusion of warrants|
| will broaden the tax base
“ m . | by ensuring that, more
financial derivative
contracts are captured
within the auspices of the
ITA. This proposal will
likely translate to
| increased tax revenue.

22, | Regulation 4: "Regulation 4(a) speaks to | We ~ recommend - that | The proposed amendment | The ﬁmommm.ma mEmDQEmE,SH lead to
the realisation of gains or | Regulation 4(2)  be'| to Regulation 4(a) seeks to | limited scope for taxation. The |
= ‘losses arising from a. . Jalign the criteria for | deletion of option premium from

Tulipe Ushuru, Tujitegemee!
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i,an mBoca to Qoszm. as read Jﬁow,mgmmi with Nom_bwmob 4 nmwannm the allowability

penalisation .of resident || Section 85 ‘of the Tax [ of the realized loss on resident person
taxpayers to the extent that || Procedures Act, 2015 | under certain circumstance to curb
‘Section 39A of the TPA | | (“TPA”) expressly.address | against aggressive tax planning and
similarly seeks to penalise theissue of tax avoidance. | avoidance by  taxpayers. The
taxpayers who fail to |/ regulations adopt international best
withhold  tax.  where || practice from countries such as South
required under any | Africa, UK, India, among others. .

;applicable tax law. , -

i . Conversely, with respect to |
| 'Regulation 5 (b), we are of |
the view that the frequency |
] of financial derivative |
| |transactions should not be
viewed as a tax avoidance
i ‘risk, but rather, as a|
. ‘commercial decision |
‘outside the control of the |
KRA, particularly in |
‘recognition of free-market |
“vgn_ﬁmm Additionally, the |
nature of the transactions
and the market in which

they are traded is extremely
volatile and therefore
unpredictable. The

adoption of this Regulation
serves to punish market
participants for outcomes
not within their control.

The above
_| notwithstanding, , ; ) _

Tulipe Ushuru, Tujitegemee!
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mamnmwm Uw
legislation.

madmm&mQ

INTERNAL

‘of the model DTA. Emo, this SE‘
clearly provide Kenya with the right to
tax ~when  undertaking DTA
negotiation.

IT Zmi proposal:

Specific
exemptions

Fﬁoaanaos of Eo ﬁmy is a
,moom way to widen the tax
base. However, we must be
keen to ensure that it does
‘not serve to scare away

with the requisite support.

H<<o E.omo% that resident
ithe  requirement

‘withhold tax. Resident!
‘banks are key players in,

.investors in retrospect and | the derivative market but
pa: a nascent industry that
thas a very positive outlook

[To-this end, we propose

@EE:EE 8 ,Um exempt.

banks are mmemﬁmm from |
to:

Tack the capacity to hold
‘the risks in their balance

| gains on transactions that |
‘are below KES 5,000,000

‘sheets. Introducing the |
‘withholding tax  will|
/further dampen their
lefforts to: enter such
[contracts.

.mmum ,.ESm. mwOEm. mmm«m{ 8

incentivise taxpayers as
well; We believe this-move
will motivate low scale
investors to invest in our
derivatives market.

Exemption of resident banks from the

requirement to withhold the tax
.through the Regulations will be ultra
| vires. Banks are major traders of the

derivatives. In addition, any resident
person accounting for loss: from
financial derivative must account for
the tax.

The proposal to introduce a threshold
to exempt such transactions from tax
will result and 2id tax planning and tax

‘evasion. This may also lead to split
financial  derivative
| Therefore, this should be discouraged. .

transactions..

Kenya
wmbrmﬂm
Association !

Hﬂmmﬂ— ation N.M

Interpretations

‘financial derivatives.

.H&m U_.mmn wmmimdowm momm
‘not define a gain for
purposes of the taxation of
. This
makes it difficult for

'stakeholders to determine
| how tax will be determined

on derivative contracts.

In addition, in some cases,

| banks act as intermediaries

We _B.owom@ that the Unmm
'Regulations

gain accruing to residents

| provide a
‘means of determining the

‘and non-resident persons:
from financial derivatives. |

i

Em would provide the
much-needed clarity on
how to determine the tax
base.

., This has &Hmm@ been mmmw,mmmmw, hder

the Citibank N.A Kenya & Ernst &
Young LLP comments number 3:

Tulipe Ushuru, Tuji

tegemee!
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/| registered in  other
|| jurisdictions,
| derivatives traded on a
Securities Exchange duly
approved and licensed by
Markets |
Authority and a non-|

the Capital

resident person having a .
hmﬁinzmzn establishment

in Kenya shall be
chargeable to a final tax
| at the rate specified in Sm

financial

INTERNAL

W.

Wmm.EwﬁSu A..
.| Realization of
|| gain orloss

, bnm
The 5 Draft me&wmosmw As cm_. our 85586:.;5 So&m b_.oSmm 5@. Wmmcﬁmmuw and 4 has been reviewed
provide for the point at | under regulation 2, we | ‘much-needed clarity ‘on/| to address these concerns: However,

‘which a gain is realized and | propose that the Draft | how to determ ine the tax | the method for determination of a gain
ot how the gain is realized. | Regulations provide a || base. or loss ‘in respect to . financial

This omission means banks
will not be able to
determine the ‘amount

| chargeable to tax on their
| derivative contracts as per

the Draft Regulations.

means of determining the

gains and losses accruing
to a residents and non-
resident persons from
financial derivatives

derivatives was not provided due to its
complexity. Regulation 3 and 4 have
simplified the provision.

Regulation 5 ()

loss position in order to
offset previously accrued
‘gains.

‘This .@Hosmuon Tas .&m,ﬂ,

We v,vnowommx,apmd this

The Draft Regulations will’

considering the limitation
placed under Regulation
5(b). This will significantly.
lower activity within the

Section 23 of the Income Tux Act

Tax avoidance \apparent policy intention of | provision be deleted from | prevent  banks  from | provide for general provision on anti-
'preventing banks from | the Draft Regulations. entering a wide -pool of | avoidance.
intentionally getting into a derivative transactions

Regulation 4 restricts the allowability
of the realized loss on resident person
under certain circumstance to curb
against aggressive tax planning and

, avoidance by taxpayers. Regulation 5

Tulipe Ushuru, Tujitegemee!
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'under Section 3(2) (a) and
not listed in any of the
preceding sources under

% KENYA REVENUE
¢ AUTHORITY

1SO 9001:2015 CERTIFIED

lej*Cap = Amm ‘and- fina nE,ﬂ
derivatives traded on a

Securities Exchange duly
approved and licensed by

INTERNAL

on a mmoﬁsﬂ_om Exchange ‘duly
approved and licensed by the Capital
Markets Authority from accounting
the gains from financial derivatives

| making.

is the loss on the local bank,
or the

oacnﬁme‘ma
In addition, as indicated
above, it is not possible to

non-resident

party  is|

non-resident |

determine the loss that the

the same section. This |the Capital Markets will be against the provisions of the

'would not encompass gains | Authority law.
frgln MnanflE’ (dehvdties Regulation 6(b) clarifies that gains
from financial derivatives should be
accounted as separate source of

] | - N - - R income.

~31. Regulation 7 - “ Hrm wmms_mao:m mo :o.b u<.<m propose that the Draft. .ﬂ:w SomE UaoS% mum Wmm&mnoﬂAmumamwmm “when the g mmE
Payment of Taxes | define what a loss ‘is and | Regulations provide a | much-needed clarity on from financial derivatives becomes
~ 1| whether the loss referred to | different tax point. the tax point. | taxable. Regulation 7 speaks to the

payment of taxes. Therefore, there is
no need to duplicate the regulation 4
which is very clear.

'Prepared by:

Leonard Cheserem

: |l09.12

2022

Reviewed & approved by:

Josephine Mugure

109.12.2022

Tulipe Ushuru,

Tujitegemee!
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engagement after publication of the final regulations::Nevertheless, Parliament
would undertake another public participation. He mentioned that the Authority
has had a better understanding of the financial industry from the stakeholders’

comments.

Sign off:

Prepared by:

Miriam Onyango

OO 0T A e SR

1o oot LUDIEIAATICN
Reviewed by:

Sharon Kirai

Dat’e......ilQ’/ "51'/ ook

Sign.. PO T ee el O R T R R T PR S A DT SThteeate .»_-‘y.‘,;.id.---g -----------------------
Approved by:
Josephine Mugure

Sign: Jéﬁ Date 13th December 2022
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person is not in full perview of the costs of the non-resident hence a lower rate as
compared to corporate tax of 37.5%.

¢ KRA stated that just because financial derivatives are main activities of banks they
cannot be exempted from paying tax since taxes are levied on a taxpayer’s main
activities anyway.

e On determining of losses, financial derivatives are based on an underlying asset for
which prices are determined before transactions take place and on balancing the
books atthe end of the period, the business can determine the gain orloss incurred.
Aloss to the resident bank is a gain to the non-resident counterparty.

e KRA would review the ISDA agreement to identify how it can be considered in the
regulations, but only to the extent that the Kenyan government is a signatory to it
and if it specifically provides for tax exemptions.

¢ KRA agreed with one the stakeholder’s comments that no one gets into a financial
derivative contract expecting a loss. However, if a gain is made by a resident person,
taxation would apply thus the same should apply to non-residents when the
resident person makes a loss.

» Onthe issue of taxation hindering competitiveness, KRA stated that taxes are a cost
to business but it is not fair when some individuals are exempted even though gains
are incurred.

¢ KRA has trained officers to deal with tax avoidance thus’;bstakeholders should not
worry about it,.

o KRA asserted that they would review how to handle current swaps in the
regulations.

» The Chair requested stakeholders to'send their views on how gain or loss should be
defined by Thursday 8t December 2022. He suggested that the scope of the
definition should not be limited to non-deliverable contracts.

5.0 Conelusion

The stakeholders appreciated KRA team for the opportunity to give their views on
the draft regulations and discuss the challenges. They hoped that their submissions
would be taken into consideration in the final regulations. They looked forward to

further engagements,

The Chair thanked stakeholders for their participation. He assured stakeholders
that their challenges would be addressed. However, KRA may not call for another




~on the local bank or the non-resident counterparty. In addition, it is not |

&

possible to determine the loss that the non-resident party is making.
International Swaps & Derivatives Association (ISDA) governs any over-
the-counter  (OTC) derivatives entered into a bilateral arrangement.
Members were concerned on how the financial derivatives regulations
would affect ISDA agreements and an overlay of OTC derivatives where
netting off is required.

‘| Citibank, EY

Central Bank of Kenya (CBK) restricts offshore banks from borrowing |
Kenya shillings in any form for a tenor less than one year. That means that
whenever they come into the market to buy the Infrastructure Bonds
(IFBs) issued by the Treasury, they enter into swaps longer than a year. |
Imposing a tax on this funding would thus negate the reason behind the |
IFBs and would see reduced participation in these auctions. :
Taxation of ‘financial derivatives 'in Kenya will lead to non-
competitiveness of the sector, Unlike other jurisdictions where their |
derivatives markets are developed and traded in the stock markets, this is

not the case in Kenya. Financial derivatives in Kenya are mainly used for

hedging purposes and not for investment,

4.0 KRA Response

The provisions of this tax are under Section 9 and not Section 35 of the Income Tax
Act.

Taxes are not meant to stifle or hold back investments, but are just portions of
profits made.. Countries have developed unilateral measures in taxing financial
derivatives, which may not be uniform. For ‘instance, India charges financial
derivatives gains as interest while other countries charge'it as capital gains.. If
Kenya were to tax it as capital gains, it would not make any difference considering
the CGT rate is 15% effective from January 2023.

KRA would consider defining the term “gain” in the regulations. However, hedging
activities undertaken by businesses resultina géiin or a loss hence why they cannot
be excluded from the tax. | B |

Option premiums are claimed as a cost for the person undertaking the financial
derivative. Therefore, the counterparty to that transaction recognizes the income
thus should be taxed. The tax rate of 15% was decided on the basis that the resident



3.0 Summary of Presentation by Stakeholders

INTERNAL

1SQ 9001:2015 CERTIFIED

5 %%bmm%sﬁ%g

including option premium is equal to the gain by the non-resident

Bk

Withholding tax is apphcable on payments not gams The prowsmns of

Sections 35 of the Income Tax Act envisage that withholding tax should |

be deducted upon payment. Draft regulations impost WHT tax on gains,

which is taxable under corporate income tax.

Draft regulations do not provide a definition for the term “gains”. The |

regulations bring out an' erroneous assumption that the expense by a

Kenyan resident bank is a gain to the non-resident counterparty. On the |

contrary, the gain to the counterparty is the difference between the price |

they get from a Kenyan bank and the price they have agreed with their
customer in the back end. ‘
Proposed WHT will stifle the budding derivatives market. Imposition of

tax on derivatives will drive non-residents from Kenyan derivatives

market, which works against the agenda of making Kenya a financial hub. |
Proposed WHT would be a consumption tax, as it would be passed on to |

the customers or possibility of grossing up the resident bank ends up; 1

being a local resident bank cost.

The Draft regulations assume that the expense paid by the local bank |

counterparty. The local banlk expehse' {5 the difference between pricing to ;

foreign banks and market pricing in Kenya, which is not a gain on the non- il

resident counterparty.

Stakeholders proposed that resident financial institutions registered as

such under the Banking Act be exempted from the requirement to!|

withhold tax on gains, if any, accruing to non-resident related entities.

Tax avoidance due to successive loss making contract that offsets a

preceding profit making contract is not practical considering banks enter |

into a wide pool of transactions both simultaneously and on a consecutive
series;;
Regulation 7 requires that WHT would be due on the 20t day of the

month after which the non-resident realizes the loss. The Regula‘fions‘&

does not define whgt a loss 1s and whetlier the loss referred to is the loss |

I 8




1,0 Preamble

The Finance Act 2022 introduced taxation of gains from financial derivatives
transactions accruing to a non-resident person. The amendment took into account that
gains accruing to non-residents from derivatives transactions were not subject to tax.
Following this, a ‘public notice was issued requestihg stakeholders to present their
submissions as the team was drafting the regulations. Thereafter, the draft regulations
on financial derivatives were put out for public participation. The stakeholders had a
window to give feedback till 3ot November 2022.In this regard; Kenya Revenue
Authority (KRA) held a webinar on Monday, 5t December 2022 from 10:00am

to 01:00pm to discuss the submissions presented.

The webinar hosted about 55 participants drawn from Kenya Bankers Association
(KBA), EABX Public Limited Company (EABX); Pricewaterhouse Coopers (PWC
Kenya), Citibank and Ernst & Young LLP (EY).

Deputy Commissioner - Corporate Policy, Mr. Maurice O:ray chaired the webinar in
conjunction, with Assistant Manager Stakeholder Engagement and Events

Management, Ms. Sharon Kirai as the moderator.
2.0 Opening remarks

In his opening remarks, the Chair welcomed members to the engagement and stated
the necessity to-féﬁén the laws to ensure that the tax system was fair irrespective of the
residency such that gains due to non-residents were subject to tax. Furthermore, there
was need to encourage growth and development in the financial sector thus
transactions carried out in Nairobi Securities Exchange (NSE) were exempted. The
Chair noted that regulations would be effective 1t January 2023. The purpose of the
engagement was therefore to get views of stakeholders on the draft regulations before

final regulations were published.
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| Arnold Wangila

:bx Senior Accountant
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Re:Submissions on the draft Income Tax (Financial Derivatives) Regulations 2022KRAStakeholder Engagement to:
Josephine Mugure 09/12/2022 17:17
Cc: Silas Okeyo Oure, Leonard Kipkorir Cheserem

Please see below invite mail
Regards,

Stakeholder Engagement Unit | Marketing & Communication| Kenya Revenue Authority
P. O. Box 48240 - GPO 00100 Nalrobi | +254 (020) 499 2045 or Ext. 2045 | 254 (0711) 099 999|

Email;:stakeholder.enaagement@kra.qo:ke

----- Forwarded by KRAStakehaolder Engagement/KRA on 12/09/2022 05:17PM ————

{To: "Arnold Wangila" <awandila@kba:co.ke>
From: KRAStakeholder-Engagement/KRA

Date:12/01/2022 04:17PM _

'Cet "Kennedy Mutisya" <kmutisva@kba,co.ke>, Tobias Maurice/DTD/KRA@KRA, Sharon
Kiral/MKT/KRA@KRA, Calinael Kianga/MKT/KRA@KRA, Ellzabeth Keranta Roimen/MKT/KRA@KRA
‘Subject: Re:. Submissions on the draft Income Tax (Financial Derivatives) Regulations 2022

Good afternoon Sir,

This is well received, with thanks,

KRA invites you to a publ]‘f: participation on Income Tax (Financial Derivatives) Regulations, 2022 on Monday,
5th December, 2022 between 10:00am - 12noon, with the meeting link below:

httos://kra.webex;com/kra/-i.nhn?MTID=m21b44_db1 298f24e77a 1bcafe7f77bf35

Meeting numbers:
12373 583 2332

Password:
XKtYZUwF735

Please share the invite with your membershipﬂ

'Regards,
Tobias Maurice
Regards,

(Stakeholder Engagement Unit | Marketing & Communication| Kenya Revenue Authority
P. O, Box 48240 - GPO 00100 Nairobi | +254 (020) 499 2045 or Ext. 2045 | 254 (0711) 099 999

‘Email: gtakeholder:engagement@kra.qo.ke-

----- "Arnold Wangila" <awanaila@kba.co.ke> wrotei; -----

| To: "Stakeholder.Engagement@kra.qo.ke" <stakeholderienaaaement@kra,qo.ké#>, "Kennedy Mutisya"
<kmutisva@kba,coke>""""" Al A s

From: "Arnold Wangila" <awanaila@kba.co,ke>

Date: 12/01/2022 02;57PM

Subject:: Submissions on the draft Income Tax (Financial Derlvatives) Regulations 2022

Good afternoon,

Find attached banking industry submission,

file:///C:/Users/k0000645 1 /AppData/L.ocal/Temp/notesEBC79B/~web2090:htm 13/12/2022
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Public Participation on Income Tax (Financial Derivatives) Regulations, 2022 Tobias Maurice to:
Josephine Mugure 09/12/2022 17:13
Cc: Silas Okeyo Oure, Leonard Kipkorir Cheserem

Please see below invite mail

-----Forwarded by Tobias Maurice/DTD/KRA on 12/09/2022 05¢19PM -----

| Toi-kelvinmbithiS2@amail.com-

| From: Tobias Maurice/DTD/KRA

1 Date: 11/28/2022 01:30PM )

Cc: Sharon Kirai/MKT/KRA@KRA, Calinael Kianga/MKT/KRA@KRA, Elizabeth Keranta
Roimen/MKT/KRA@KRA

| Subject: Public Participation on Income Tax (Financial Derlvatives) Regulations, 2022

.i Dear Kelvin,

KRA invites you to a public participation on Income Tax (Financial Derivatives) Regulations, 2022
' on Monday, 5th December, 2022 between 10:00am - 12noon, with the meeting link below;

httos://kra.webex.com/kra/i.php?MTID=m21b44db1298f24e77albcafe7f77bf35

|| Meeting number:
2373 583 2332

I Password:
| XKtYZUwF735

Regards,
Tobias Maurice

SN
. i

FlllllJ vour tax returns isihat easy

— e e e ~ B i D

//WWW.Kra.do. kellmaaes/KRA‘Manllesclalmer_ df:
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. Hope this finds you well.
|

Following the notice requesting for comments from the public on the Draft Income Tax (Financial
Derlvatives) Regulations 2022, please find attached proposed amendments by EY:

Kind regards

1 David King’ori
i Ernst & Young LLP

{ Kenya-Re Towers, Upperhill, Kenya
Office; +254-20-2886000 | Mobile. 254 722 646450 | david kinaori@ke ev.com..
| Website: http://www.ey.com

| The information contained in this communication iis intended solely for the use of the individual
i} or entity to whom it is addressed and others authorized to receive it. It may contain confidential
| or legally privileged information. If you are not the intended recipient you are hereby notified

that any disclosure, copying, distribution or taking any action in reliance on the contents of this
3{ information is strictly prohibited and may be unlawful. If you have received this communication
| :in error, please notify us immediately by responding to this email and then delete it from your
system. EY is neither [lable for the proper and complete transmission of the information
contained in this communication nor for any delay In‘its receipt.

[attachment "Legislative Memorandum Income Tax (Financial Derivatives) Regulations 2022
EY,pdf" removed by KRAStakeholder Engagement/KRA]

filex///C:/Users/k0000645 |/AppData/Local/Temp/notesEBC79B/~web3 1 77.htm 13/12/2022
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Re: Draft Income Tax (Financ;'%l Deffvaffves) Regulations 2022KRAStakeholder Engagement to:
Josephine Mugure 09/12/2022 17:15
Cc: Silas Okeyo Oure, Leonard Kipkori Cheserem

Please see below invite mail

Regards,

Stakeholder Engagement Unit | Marketing & Communication| Kenya Revenue Authority
P. O. Box 48240 - GPO 00100 Najrobi | +254 (020) 499 2045 or Ext. 2045 | 254 (0711) 099 999]

Email: stakeholder: engagement@kra,qo k

-~-=-Forwarded by KRAStakeholder Engagement/KRA on 12/09/2022 05%14PM ----~

‘To: "David King'ori" <David.Kingori@ke.ev. com>

From: KRAStakeholder Engagement/KRA

Dater 12/01/2022 04:21PM

Cc: "Francis N Kamau" <francis.kamau@ke.ey.com>', "Rachel W Njuguna"

<Rachel. W.Njuguna@ke,ey.com>, "Ann Magondu" <ann.magondu@ke.eyv.com>, "Robert W
Maina" <robert.maina@ke.ev.com?, Sharon Kirai/MKT/KRA@KRA, Calinael
Kianga/MKT/KRA@KRA, Elizabeth Keranta Roimen/MKT/KRA@KRA

Subject: Re: Draft Income Tax (Financlal Derivatives) Regulations 2022

Dear David,

KRA invites you to a public participation on Income Tax (Financial Derivatives) Regulations, 2022
on Monday, 5th December, 2022 between 10:00am - 12noon, with the meeting link below..

https://kra.webex.com/kra/i.ohp2MTID=m21b44db1298f24e77albcafe7f77hbf35

Meeting number?
2373 583 23582

Password:.
XKtYZUwF735

Regards,

Stakeholder Engagement Unit | Marketing & Communication| Kenya' Revenue Authority
P. O. Box 48240 - GPO 00100 Nairobi | +254 (020) 499 2045 or Ext. 2045 | 254 (0711) 099
999|

Email: stakeholder.endagement@kra.qo.ke

————— "David King'ori" <David.Kingori@ke.ev.com> wrote; -----

To "stakeholder.engagement@kra.qo.ke" <stakeholder.enaagement@kra.go.ke>

From? "David King'ori" <David:Kinaorl@ke.evscom>

Date: 12/01/2022 07:39AM

Cc: . "Francls N Kamau" <francis.kamau@ke.ey.com>, "Rachel W Njuguna"
<Rachel.W.Niuauna@ke,ev.com>, "Ann Magondu" <ann: maqondu@ke ev.com>, "Robert W
‘Maina" <rabert.maina@ke.ey.com>
Subject: Draft Income Tax (Financial Derivatives) Regulations 2022

| | Dear KRA team,

file:///C:/Users/k0000645 1/AppData/Local/Temp/notesEBC79B/~web3 1 77:htm 13/12/2022
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Derivatives) Regulations, 2022 by the Kenya Revenue Authority.

As a stakeholder, we are pleased to submit'to you our comments and proposals relating to the
regulations for consideration. We are happy to provide additional

: ~information or clarifications as appropriate,; We would also appreciate an opportunity to discuss
our submissions with you.

Please find attached our submission.

i Regards,

Geoffrey Radier

Chief of Staff

EABX

[attachment "EABX Submission to KRA - Derivatives Taxation - 30 Nov 22.pdf" removed by
KRAStakeholder Engagement/KRA]

2Taxy
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EABX Submission on the Income Tax (Financial Derivatives) Regulations, 2022ICR A Stakeholder
Engagement to: Josephine Mugure 09/12/2022 17:16
Cc: Silas Okeyo Oure, Leonard Kipkorir Cheserem

Please see below invite mail
Regards,

Stakeholder Engagement Umt | Marketing & Communication| Kenya Revenue Authority
P. O. Box 48240 - GPO 00100 Nairobi | +254 (020) 499 2045 or Ext. 2045 | 254 (0711) 099 999|

Email: stakeholder.engagement@kra.aoike

-----Forwarded by KRAStakeholder Engagement/KRA on 12/09/2022 05:16PM -----

;To: "Geoffrey Radler" <gradier@eabxaroup.com>
From® KRAStakeholder Engagement/KRA

Date: 12/01/2022 04:24PM

'Cc: Sharon Kirai/MKT/KRA@KRA, Calinael Kianga/MKT/KRA@KRA, Elizabeth Keranta
Roimen/MKT/KRA@KRA

‘Subject: Re: EABX Submission on the Income Tax (Financlal Derivatives) Regulations, 2022

Dear Geoffrey,

KRA invites you to a public participation on Income Tax (Financial Derivatives) Regulations, 2022
on Monday, 5th December, 2022 between 10:00am - 12noon, with the meeting link below;

;httos':'//kra.webex.com/kra/]’.DhD?MTID=m21b44d b1298f24e77albcafe7f77bf35

‘Meeting number;.
2373 583 2332

‘Password:
XKEtYZUwWF735

1 Regards,

?Stakeholder Engagement Unit | Marketing & Communication| 'Kenya Revenue Authority

P. O. Box 48240 - GPO 00100 Nailrobi | +254 (020) 499 2045 or Ext. 2045 | 254 (0711) 099
1999]

[Emailr'stakeholder.engagement@kra.do,ke.

-~---"Geoffrey Radier" <gradier@eabxaroup.com> wrote:-----

To. "stakeholder.engagement@kra.qgo.ke" <stakeholder.engagement@kra.qo.ke>

| From: "Geoffrey Radier" <gradier@eabxaroup.cony>

Date: 11/30/2022 05:36PM ;

Subject: EABX Submission on the Income Tax (Financial Derivatives) Regulations, 2022

{ Dear Sir/Madam,

We write in response to the call for proposals and comments on the Income Tax (Financial
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Calinael Kianga calinael.kianga@kra.go.ke Yes N/A VoIP
Diana M Diana.Mukosi@outlook.com No N/A VoIP
Tanveer tanveer,nandhra@sc.com No NA VoIP
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Maurice oray oray346@gmail.com No N/A VoIP
Arnold awangila@kba.coike No N/A VolP
______________Is\lélggwa Muchery Ndegwa,Mucheru@sc.com No 'N/A VolP
Maurice oray oray346@gmail,com No NA VoIP
JKRA Stakeholder:
= ———————=Stakeholder.engagement@kra.go.keNo N/A VoIP
Engagement
Jonny Tonny:langat@absa.africa No N/A VoIP
~Simeon Simeon.cheruiyot@pwci;com No N/A VoIP
Gabriel Kimatu  'GabrieLKimatu@kra.go.ke No NA VolP
Gabriel Kimatu  Gabriel. Kimatu@kra.go.ke No N/A VoIP
Gachara Ng'ang'a: gachara.nganga@citi,com No N/A VoIP
Silas Oure Silas.Oure@kra.go.ke No N/A VoIP
Silas Qure Silas.Oure@kra.go.ke No N/A VoIP
John Keru johnikeru@gmail.com No N/A VolP
———I—“?;g:n iN LU nathan.njoroge@citi.com No N/A VoIP
'——'—ch.._.An drew andrew;w;wanjiru@pwe.com No N/A VoIP
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Session Detail Report

INTERNAL

Session detail for 'Public Participation on Income Tax (Financial Derivatives)

Regulatlons, 2022"

All sessions in Nairobi Time (Nall‘Obl, GMT+03:00)

Meeting information

Topict.

Duration;
Registered:N/A

Public Participation on Income Tax (Financial
Derivatives) Regulations, 2022
Start date; 12/5/22

168 mins

Client participant list55

Name
Nicksofi Omondi

Haron
Josephinr
Moses Kiboi
Geoffrey Radier
ernest muriu
Andrew

Haron

- Miriam-Onyango
“Calinael Kianga ™
Silas Oure
Josephine
Oscar Chesire
Victor Waruingi
Arnold Ombasa;
James Kimani
Nicholas Lisero
rachel
John Joshua
Karanja
Simon Ngure
Edna
patrick mwangi
patrick mwangi
David King'ori
Sharon Kirai
Martin Runo
Joe gichuru

Email
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Josephine. Mugure@kra.go.ke
Moses.Kiboi@sc.com
gradier@eabxgroup.com
eotonglo@eabxgroup,com
ernest@ernestandmartin,com
andrew.warambo@dentons.com
haron.wangeci@absa;africa
miriam.onyango@kra.go.ke
calinael.kianga@kra;go.ke
silas.oure@kra.go.ke
Josephine.Mugure@kra.go.ke
oscanchestre@gmall com
victor.waruingi@absa.africa
arnold. ombasa@gmall com
lydia; nd11angu@equ1tybank coke
jamesklmamOOB@gmatl com
Nicholas, LJSero@Absa Africa
rachel.w.njuguna@ke.ey.com

John.Karanja@kra.go.ke

Simon.Ngure@sc.com
Edna.Gitachu@pwe.com
patrick,mwangi@ke.ey.com
patrick.mwangi{@ke.ey.com
david.kingori@ke.ey.com
sharon.kirai@kra.go:ke
martin.runo@sbmbank.co,ke
jgichuru@eabxgroup.com
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provisions of the Income Tax Act, .Cap 470 a regulatory impact

statement is unnecessary.

6.3 It is expected that the additional revenue will positively impact
government activities by enhancing financial capaéiiy to provide
public serv‘.i.ces, and reduce reliance on loans, which are more
expensive on the tax-paying public. It will also result in tax base
expansion and bring equity in taxation of gains arising from financial

derivatives which are earned by non-residents:
7.0 Monitoring and review

The Legal Notice will be implemented by the Kenya Revenue Authority,
will be operational from 1st January 2023 and will be reviewed from
time to time to address any challenges for better implementation of the
provisions.

8.0 Request to the National Assembly
The National Assembly is invited to:

a) Note the contents of this memorandum.

b) Adopt Legal Notice No. xx of 2022,

9.0 Contact
Cabinet Secretary
The National Treasury and Economic Planning
P: O. Box 30007-00100
NAIROBI

"
[
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various stakeholders including Citibank N.A Kenya, Ernst & Young

LLP , Ernest & Martin Associates, EABX Public Limited Company,

Deloitte & Touche LLP and Kenya Bankers Association.

5.4 The Authority invited and held an online meeting with the
stakeholders among them Kenya Bankers Association, EABX Public
Limited Company, Stanchart Bank, Eco Bank, Stanbic Bank, PwC,
Absa Africa, Equity Bank among ‘other members of the business
community and the general public on 5t December, 2022 to review

their comments and submissions.

5.5 All stakeholders’ comments were reviewed and their feedback
incorporated, where appropriate, to improve the regulations as

explained below.

5.6  In particular, a definition of “gains” was provided in the regulations.
This was borrowed from the suggestions given by the stakeholders and

fortified by KRA to ensure it includes all anticipated gams It was also

clarified when a gain or loss shall be deemed to have been realize.

6.0 Impact

6.1 The Legal Notice provides a mechanism for the implementation of the
withholding tax on gains arising from financial derivatives contraét. It
is expected that implementation of the tax will have positive'impact as
it will increase revenues collected as ‘it is bringihg into the ambit of
taxation persons who were previously not taxable with regard to the

gains from financial derivative transactions.

6.2 Section g9 of the Statutory Instrument Act, 2013 provides that a
regulatory impact statement need not be prepared for a proposed
statutory instrument if the proposed legistaltion only provides for an
amendment of a fee, charge, or tax consistent with announced

government policy. Since the Regulations are done in line with the

4l
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4.1 Further, to allow for growth in the emerging financial derivatives
market, the Finance Act, 2022 exempted taxation of gains arising from
transactions in the Nairobi:Securities Exchange Derivatives Market.

4.2  The provision is expected therefore to widen the tax base by taxing
gains accrued by ‘mon-resident persons while still ‘maintaining the
competitiveness of financial derivatives traded at the Nairobi
Securities Exchange (NSE).

4.3 Kenya joins a host of other jurisdictions that have introduced
provisions to bring to tax gains from derivative transactions. These

include; United Ki

gdom, Brazil, US, India and Belgium among
others. This will help her to keep abreast with best practise.

5.0 Public Consultation Qutcome

5.1 - In developing this Legal Notice, public participaffon was undertaken
_in compliance with the provisions of ‘Section 5 of the Statutory
Instruments Act, 2013 and Article 201 (a) of the Constitution.

5.2 The National Treasury and Economic Planning through the Kenya
Revenue Authority invited business organizations and members of the

public to submit their views for consideration in the development of

the Income Tax (Financial Derivatives) Regulations, 2022 on 2nd
September, 2022 through a public notice on the KRA website and

6th September 2022 in the newspapers.

5.3  Further, the Kenya Revenue Authority upon considering comments
from Citi Corporate and Investment Banking, Kenya Bankers
Association, Kelvin Mbithi, Ernest Muriu among others, developed the
draft Income Tax (Financial Derivatives) Regulations, 2022. These
were then subjected to a second round of public participation from
Thursday, 17" November, 2022 in:compliance with the law. A

copy of the public notice is attached. ‘Feedback was received from

w1
o
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2.2  The Finance Act, 2022 introduced a 15% withholding tax on income
from financial derivatives contracts earned by a non-resident person
through an amendment to Section 3(2), 9(3) and the Third Schedule to
the Income Tax Act, Cap 470. This amendment takes effect from
15t January 2023.

3.0 Policy Background

3.1 The primary objective of the Legal Notice is to provide a legal
instrument to enable the government to implement the tax measures

necessary for funding its economic development and growth agenda.

3.2 Trading in financial derivatives is steadily growing as an integral part
of the financial market. There has been significant growth and
development of the derivatives market in the world in the last three
decades.

3.3 Derivatives include forward contracts, futures, swaps, and options. In
contrast with a stock issued by a company and purchased by an
investor, a derivative contract is a private agreement between a buyer
and a seller, which specifies how the value of the contract evolves over

time.

3.4 The taxation of the financial derivatives contract is a positive
development for Ken};;i as it provides a good platform to widen the tax
base and spread the burden of tax across the tax-paying public; both
residents and non-residents who derive income or accrue income from

Kenya.,

4.0  Currently, gdins by non-residents from financial derivatives are not
taxed, thus creating unfairness and room for tax avoidance in the
Kenyan legislation. The Finance Act 2022 therefore, bridged this gap by

creating a provision to equally impose a tax on non- resident persons.

2
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EXPLANATORY MEMORANDUM TO THE INCOME TAX ACT (CAP.
A TIVES REGULATIONS, 2022

LEGAL NOTICE‘NO. xx of 2022

PARTI
Name of Statutory : Financial Derivatives Regulations, 2022
Instrument
Name of Parent Act ¢ Income Tax Act, Cap. 470
Enacted Pursuant to : Section 9(4) as read with section 130 of
the Income Tax Act, Cap 470
Name of the : The National Treasury and Economic
-Ministr ;/Department Planning
Gazetted on : Xx December 2022
PART II

1.0 Purpose of the Statutory Instrument

1.1 The objective of this Memorandum is to submit the Legal Notice No,

xx of 2022 for tabling in the National Assembly in accordance with the

provisions of Section 11 of the Statutory Instruments Act, 2013.

) 1.2 The Legal Notice lntroduces the Income Tax (Financial Derivatives)

Regulations, 2022 ih line with the requirements of the Income Tax
Act, Cap 470.

2.0 Legislative Context

2.1 The Legal Notice on the Income Tax (Financial Der’ivatives)
Regulations, 2022 is made pursuant to section 9(4) as read with
section 130 of the Income Tax Act, Cap 470. Section 9(4) empowers
the Cabinet Secretary for the National Treasury and Economic
Planning to make regulations for ease of administration and

‘implementation of the financial derivatives contracts provisions.

1
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{ il.  settlement of the contract, or

iif.  Expiry of the contract

Provided that in the case of an option contract the gain or

option premium and at the time the option is exercised.

i 2) Realised losses by 'a resident person from financial
i derivatives shall be allowed as a deduction against 'gains
accruing'from similar activities to the extent that it has not
been claimed:

loss shall be deemed realised at the time of payment of the |

5a | Realized loss not

(69) No deduczti{c;x‘l‘ shall be allowed in réspe& of reahsed vlésséé

fallqwable on | against the income for' that period where no tax has been paid
resident person I contrary to the provisions of these Regulations,
_(2) A person shall not claim a deduction in respect of a loss
/| larising from a financial derivative transaction if it enters into a
|| substantiallyidentical transaction within thirty days before or after
| 'the loss was 'realized.» |
6. | Recordsand | (1) A person ‘{nvolved in fmanc1al derivatives transactions
characterisation | shall keep records of all contracts and financial activities resulting
of income from I*from such contracts.
financial Iy "
derivatives (2) All incomes arising from financial derivative activities

‘shall clearly be characterised as other incomes (financial derivative
‘gains/losses) in the tax returns for the period and shall be treated

%a resident person or a permanent establishment in Kenya.

|as a separate source in accordance with Section 15(7) of the Act for |

7. | Payment of Taxés

- i;non—remdent person is realised.

of the month after which the loss from the transaction with the

The tax under the::e regulatlons shall be due and payable by the 20t

Made on the

L2022,

NJUGUNA NDUNGU,

Cabinet Secretary for National Treasury and Economic Planning



| ‘gain” means any proﬁt earned by a person Trom a ﬁnanmal
| || derivative contract and includes any premium or fee paid in
i | )~‘ respect of an option derivative contracty

[ | “interest rate swap” is an ‘agreement between two parties to
| gr ,
[ i || exchange one stream of interest payments for another, over a set '
- |periodoftime; '.

; e

' { { “option contract” niéans a financial derivative which offers the’
holder the nght but not the obligation, to buy or sell the underlying |
asset or security at a specific price on or before the option's expiry

‘ date, |

B!

| Optlon premmm is the pnce the optlon holder pays to buy or sell
[ ] optlon contract;:

put opt10n means an optlon that glves the holder the right to sell
/| an underlymg set within a spemﬁc penod of time at a stlpulated
i| price;

“‘swap” is a cqntract to purchase or sell an underlying asset at a
i stlpulated Iprice ‘at a certam time ‘and may involve several

3. |iScope oféains i ‘
from financial 4!' lossto the esident person who is a party to the ﬁnanmal derivative

\derivatives be chargeable to:afinal tax in accordance with the'

. (2)F "ut"poses of Regulation .3(1), financial denvabvesf
*cq_;;pacts, unless specifically exempt under the Act, include;

Y ri(a) futures contracts including“interest rate futures, stockf
- index futures, volatility futures, weather futures or|
similar future contracts whether cash settled or not;: |

(b) forward contracts whether cash settled or not;

| | (c) swap contracts including interest rate swaps, currency%i
; swaps, credit default swaps, hybrid swaps or similar,
‘ contracts;

/ (d) 0ptions"‘f'ncluding put options, call options and option
i spreads; or

(e) any other financial derivative instrument.

4. | Realisation of | '1) Subject to the provisions of these Regulations, a gain or a
§ Eigain or loss 1 loss from a financial derivative shall be deemed realized, at
| i the earlier of}; :
1! b undellymg asset changlng hands, or




LEGAL NOTICE Nos: OF 2022

THE INCOME TAX ACT
(Cap. 470)
THE INCOME TAX (FINANCIAL DERIVATIVES) REGULATIONS, 2022

NGOl TAY JPT

(Cap. 470)

1 IN EXERCISE of the powers conferred by Section 9(4) as read with section 130 of the Income
Tax Act, the Cabinet Secretary for the National Treasury and Economic Planning makes the
followmg Regulattons-—

THE INCOME TAX (FINANCI.AL DERIVATIVES) REGULATIONS o

1. | Citation and
‘commencement

;, ‘These Regulatlons may be cited as the Income Tax (Financial

‘January 2023

Derivatives) Regulations, 2022 and shall come into force on 1 |

f In these Regulatlons, unless the context othermse 1equ1res—

24 ‘ Interpretation '

‘§“Act means the Income Tax Act, Cap 470 Laws of Kenya;

[ —

i
i

“call option” means an o ption that gives the holder the right to buy
the underlying assets at a stipulated price on or before a specific
!future date;

-3 currenc:es at a later date; but at a predetermmed exchange rate

currency swap 5 IS a contract between two parties to exchange two

|/the Act;

l

| “ﬁnanc1a1 denvatlve has the meamng assigned to it in section 2 of

: “forward contract” is  a customised, over-the-counter traded

| finanicial derivative contl act that provides for the purchaSe or sale
! of an underlying asset whose delivery or settlement is to be made
\atafuture dateata price agreed upon when the contract is entered
\into;

\“futures contract” means a standardised agreement traded in a
\recognised exchange market for the acquisition or disposal of an

include a reference to a date and a price determined in accordance
“with the terms of the contract;

ifunderlying asset whose delivery is to be made at a future date and ||
i%at a price agreed upon when the contract is entered into and shall |




