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When replying please quote MAIROBI

Ref. No. MOALF/CS/ADM/43 C\“ ‘} {(‘ ty 9t June, 2022

Mr. Michael Sialai, EBS,

Clerk of the National Assembly,

, Parliament Buildings,
NAIROBI

‘Dear lené, o gﬁ‘&&w d@

RE: THE CROPS (MIRAA) REGULATIONS 2022, AND THE CROPS
(COFFEE)(GENERAL)(AMENDMENT) REGULATIONS 2022

The above subject matter refers.

Following the enactment of the Crops Act 2013, the Ministry of Agriculture, Livestock, Fisheries
and Co-operatives recently reviewed the Crops (Coffee) (General) Regulations and the
Crops (Miraa) Regulations, 2022 for both the Coffee and Miraa sub-sectors respectively.

In line with the provisions of the Statutory Instruments Act, please find attached the above set
of Regulations, Gazette Notices, together with the requisite statutory documents for
consideration by the National Assembly Committee on Delegated Legislation.

Explanatory Memorandums on the above General Regulations, 2022

The Public Participation Reports

The attendance lists on Public Participation

Regulatory Impact Assessments (RIAs) on these Regulations

Kenya Gazette Notice Special Issue Supplement No. 97 dated 9" June 2022, Legal
Notice No. 101 (Miraa) and Legal Notice No. 102 (Coffee) respectively; and

Duly signed Certificate of Compliance

Yours Séucerely,
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Hon. Peter Munya, EGH ! 3 JUN £
CABINET SECRETARY



Copy to: -

Mr. Jeremiah M. Nyegenye
Clerk of the Senate,
Parliament Buildings,

NAIROBI
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SCHEDULE

[Section §]
EXPLANATORY MEMORANDUM
TO
THE CROPS (COFFEE)(GENERAL)(AMENDMENT) REGULATIONS
[2022]
PARTI
Name of the Statutory Instrument: The Crops (Coffee)(General)(Amendment)
Regulations, 2022
Name of the Parent Act: Crops Act
Enacted Pursuant to: Section 40 of the Crops Act No. 16 of 2013
Name of the Ministry/Department: Ministry of Agriculture, Livestock, Fisheries and
Cooperatives
Gazetted on:
Tabled on:
PART II

1. Purpose of the Statutory Instrument

The proposed regulations seek to amend the provisions of the Crops (Coffee)(General)
Regulations 2019 and enhance the regulation of the coffee subsector in Kenya. Specifically, the
purpose and object of the regulations include to;

1. Give effect to section 40 of the Crops Act, 2013;

ii. Provide for licences to be issued by the licensing authorities;

iii. Provide for the obligations of licence holders and service providers, and the protection
and regulation of their interests along the value chain;

iv. Recognize the grower of coffee as the owner of coffee until the coffee is sold and paid
for;

v. Provide for the protection of growers’ rights along the value chain;

vi. Provide for a transparent and timely clearing and settlement of coffee sales proceeds to
the growers and service providers;

vii. Provide for the collection and maintenance of data related to coffee;

viii, Ensure improvement of coffee standards, increased production and support; and

ix. Regulate the coffee industry in Kenya.
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2. Legislative Context

Coffee was first planted in Kenya at Bura in the Taita Hills in 1893 before spreading out to the
central Eastern, Rift Valley and western Kenya then grown only by white settler farmers in the
so-called white highlands. In the 1930s, following the Devonshire White Paper report of 1923,
the colonial government allowed controlled planting of coffee outside European-settled areas,
particularly in Kisii and Meru and there was no statutory control, in terms of crop husbandry,
production, processing, grading and marketing. The marketing of coffec was handled by
individuals and through rudimentary institutions between 1900 and 1933. At the request of
coffee farmers, the colonial government enacted the Coffee Industry Ordinance in 1932 and
established a Coffee Board (CB) in January 1933. The role of the Coffee Board was licensing,
inspection and promotion.

The Coffee Marketing Board (CMB) was established under Coffee Marketing Ordinance No. 6
of 1946 and became fully operational on 1 July 1947 to cater for coffee marketing activities, with
functions including central warehousing, sales of coffee at central auctions, liquoring and
financing.

In 1954, the colonial government’s Swynnerton Plan was introduced, with the main objectives of
land adjudication and consolidation. The plan also facilitated the African acquisition of land and
led to the expansion of coffee production. The first African coffee cooperatives were registered
soon after the implementation of the plan,

Ordinance No. 26 of 1960 consolidated the Coffee Industry Ordinance and the Coffee Marketing
Ordinance into the Coffee Ordinance Cap 333. This came into effect on 5 July 1960, when the
Coffee Board of Kenya (CBK) and the CMB were established under the same law.

After independence, the Coffee Ordinance became Coffee Act and retained the licensing regime
to control the value chain. The independent government also created the Coffee Development
Authority (CDA) to provide extension services and funding of wet mills for small-holder farmers
under the ambit of cooperatives. To guarantee cherry supply to cooperatives, an amendment of
the Coffee Act empowered the Minister in charge of agriculture to prescribe that a farmer
owning less than 20 acres should join Cooperatives. The threshold for mandatory membership of
Cooperatives has since fallen to five acres as ‘larger’ smallholder farmers demanded
independence from pooling their coffee with others without fair compensation.

The CMB was abolished in 1971 and its function of coffee marketing was consolidated within
the regulatory functions of the CBK. Since then, the CBK controlled the coffee sub-sector up to
July 2001, when a new Coffee Act 2001 was enacted that specified new roles for CBK as an

industry regulator.
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The collapse of the International Coffee Agreement (ICA) in 1989 precipitated a major decline in
coffee prices globally and locally and ignited the call for reforms in the coffee sub-sector in
Kenya. These initiatives for reforms gained momentum in 1993 and were partly pushed by the
Coffee and Tea Parliamentary Association (COTEPA).

Further reforms were undertaken in 2001 following international and domestic pressure to
liberalize marketing, which was controlled by CBK. These reforms were embodied in Sessional
Paper number 2 of 2001. The marketing function including warehousing, custody of warehouse
receipts, auctioning, and payments processing were granted to millers and marketing agents.

The Finance Act, 2005 amended the Coffee Act, 2001 to introduce a second window of selling
coffee referred to as direct coffee sales. However, the regulations were never amended to allow
the farmers to trade at Nairobi Coffee Exchange (NCE). The last amendments to the Coffee
General Rules were undertaken in 2012 to establish a Ministerial Committee to manage NCE.
The amendment also barred the grower marketing agents from trading at NCE. Further, the
government developed a policy that called for a major shift in form of consolidation and
coordination of regulatory and research functions. The policy shift was embedded in the
Agriculture Sector Development Strategy (ASDS) of 2010.

In line with the ASDS, the Parliament enacted the Agriculture and Food Authority Act 2013 and
the Crops Act, 2013, which repealed the Coffee Act, 2001. Among others, the Coffee Board
became a directorate under AFA, with regulatory oversight on the sub-sector. Since then, the
Coffee Directorate has been administering the sub-sector using Coffee General Rules, which
were issued under the repealed Coffee Act, 2001.

Following the promulgation of the Kenya Constitution 2010, certain functions related to
agriculture, including the provision of extension services, were devolved to the county
governments, giving the county governments a role in the development of the coffee sector in

their counties.

His Excellency the President appointed a National Taskforce on the Coffee Subsector Reforms
on 3rd March 2016 vide gazette notice No. 1332. The gazette proposed major changes to address
the challenges facing the coffee subsector and how to turn it around.

The Crops (Coffee) (General) Regulations 2019 were gazetted in 2019 to replace Coffee
General Rules 2001 to regulate the coffee sector and are currently in use.

3. Policy Background

Agricultural policies in Kenya have been developed around the main objectives of increasing
productivity and income growth across the different sectors and sub-sectors. Within this
framework, several policies have been formulated and implemented to introduce stability in
agricultural output, to commercialize and intensify production, and to promote appropriate and
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participatory policy formulation and environmental sustainability across both food and cash
crops including coffee.

The Economic Recovery Strategy (ERS) 2003-2007 was drafted with these aims as a background
and was centered on the development of the three main sectors (i.e. agriculture, manufacturing
and services) of the economy. The strategy involved several interventions in the agriculture
sector, the main ones being providing single enabling legislation, rationalizing roles and
functions of agricultural institutions, developing the irrigation schemes across the country,
strengthening extension services and increasing smallholder access to credit. Within this context,
in 2004 the Ministry of Agriculture, Livestock, Fisheries and Cooperatives (MoALF & C)
drafted and endorsed the Strategy for Revitalizing Agriculture (SRA), spanning up to 2014 that
aimed to create a vibrant, business-oriented agricultural sector, producing jobs in rural areas and
participating in regional and international trade.

In June 2008, the government launched Kenya Vision 2030 as the blueprint strategic document
for ‘Kenya’'s economic and social development. The main objective of the strategy was to
transform Kenya into a newly industrialized, middle-income country providing a high quality of
life to all its citizens in a clean and secure environment’ (Government of Kenya, 2007). In this
document, agriculture is considered a strategic sector for the achievement of the 10% annual
growth rate target through the transformation of smallholder agriculture from subsistence to
commercially oriented and modern agriculture.

The Kenya Vision 2030 (Third Medium Term Plan 2018-2022) is a nationwide multi-sectorial
document that outlines the main policies, legal and institutional reforms as well as programs and
projects that the Government plans to implement during the period 2018-2022. It is a part of the
implementation process of the Kenya Vision 2030, the national strategy covering the period from
2008 to 2030 which aims to transform Kenya into a newly industrialized, middle-income country
providing a high-quality life to all its citizens through three pillars: economic, social and
political.

The endorsement of the vision was followed by a review of the SRA that led to the development
and approval of the ASDS 2010-2020, the main objective of which was to achieve a food secure
and prosperous nation by 2020. The strategy identifies four major challenges for Kenyan
agriculture: persistent low productivity; sub-optimal land use mainly related to the growth of the
population; inefficient markets due to insufficient storage capacity and poor access to markets;
and the low levels of value addition and largely informal value chains. To address these
challenges, the ASDS set out strategic objectives for each agriculture sub-sector including the
coffee sector and listed six major intervention areas: irrigation and water management, land use,
the development of northern Kenya, natural resource management, the development of river
basins, and forestry and wildlife.
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The ASDS provided the basis for the implementation of the CAADP Compact and the
formulation of the Medium Term Implementation Plan (MTIP) 2010-2015 that was developed to
ensure the implementation of the ASDS. The MTIP was revised in 2013 and included a ‘Results
Framework’ based on six pillars: (i) increasing productivity and commercialization, (ii)
promoting private sector participation, (iii) promoting sustainable land and natural resources
management, (iv) improving agricultural services, (v) increasing market access and trade, and
(vi) promoting effective sector coordination and implementation.

Agriculture Sector Transformation and Growth Strategy (ASTGS), 2019-2029 is a ten-year
nationwide sectorial document aiming at developing and transforming the agricultural sector to
achieve what is established by Article 43 of the Constitution which states that Every person has
the right to be free from hunger, and to have adequate food of acceptable quality”. To reach the
overall goal it establishes 3 anchors for the first 5 years as follows (i) increase small-scale
farmer, pastoralist and fisher-folk incomes; (ii) increase agricultural output and value add, and
(iif) increase household food resilience.

Big 4 Agenda: The Big Four Agenda is an economic blueprint that was developed by the
government to foster economic development and provide a solution to the various socio-
economic problems facing Kenyans built on the 4 pillars of food security and nutrition,
affordable universal health care, Affordable housing and Enhancing manufacturing by the year

2022.

The fourth schedule of the Constitution of Kenya 2010 has assigned specified functions on
agriculture to the national government and the county governments and it stipulates that the two
levels of government shall conduct their mutual relations based on consultation and cooperation
(Article 6 and Article 189 (1) (b) (c)). The role of the National government is to formulate and
implement national agricultural policies and strategies to develop the agricultural sector. The
roles of county governments include agriculture (crop husbandry); implementation of
programmes in the agricultural sector to address food security in the county; development of
programmes to intervene on soil and water management and conservation of the natural resource
base for agriculture; land development services for horticultural production for food security and

others.

The various County Integrated Development Plans (CIDPs) and country-specific legislation,
policies and strategies: Individual county governments have developed different pieces of
country-specific legislation, policies and strategies for the development of agricultural
production and marketing in the individual counties. These instruments will affect the coffee
industry in individual counties.

Kenya is also a signatory of various International coffee policies and treaties which are employed
by the international community to regulate trading or to reduce the volatility of different products
markets. TheTreaties and Conventions ratified by Kenya form part of its laws pursuant to Article
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7 of the Constitution. These include trade agreements, international arrangements or controls or
limitations on activities on commodities markets, regional and bilateral policies that are
employed by governments to regulate trade. These policies among others include export bans or
limitations, variable export taxes or import tariffs among others.

There are other relevant legislations to the production, processing and marketing of coffee. These
include:

The Crops Act 2013 was enacted to accelerate the growth and development of agriculture in
general, enhance productivity and incomes of farmers and the rural population, improve the
investment climate and efficiency of agribusiness and develop crops as export crops that will
augment the foreign exchange earnings of the country, through the promotion of the production,
processing, marketing, and distribution of crops in suitable areas of the country.

Agriculture and Food Authority Act No. 13 of 2013 provides for the consolidation of the laws on
the regulation and promotion of agriculture generally, to provide for the establishment of the
Agriculture and Food Authority, to make provision for the respective roles of the national and
county governments in agriculture excluding livestock and related matters in furtherance of the
relevant provisions of the Fourth Schedule to the Constitution and connected purposes

Agricultural Produce (Export) Act Cap. 319 provides for the grading and inspection of
agricultural produce to be exported, and generally for the better regulation of the preparation and
manufacture thereof. This Act makes provision for the public control of the exportation of
agricultural produce and any other article produced or derived from farming operations that the
Minister, by notice in the Gazette, declares to be agricultural produce for this Act.

Food, Drugs and Chemical Substance Act Cap. 254 make provision for the prevention of
adulteration of food, drugs and chemical substances. This Act provides rules for the placing on
the market of food, drugs for man and animal and chemical substances, establishes the Public
Health (Standards) Board and makes otherwise provision for the control of the quality and safety
of food, drugs and chemical substances to be placed on the market of Kenya.

Public Health Act Cap 242 is concerned with the protection of public health in Kenya and lays
down rules relating to, among other things, food hygiene and protection of foodstuffs, the
keeping of animals, protection of public water supplies, the prevention and destruction of
mosquitos and the abatement of nuisances including nuisances arising from sewerage. The Act
establishes the Central Board of Health and County health management boards. It also
establishes and defines the functions of health authorities.

Trade Description Act Cap. 505 prohibits misdescriptions of goods, services, accommodation
and facilities provided in the course of trade, prohibit false or misleading indications as to the
price of goods and confer powers to require information or instructions relating to goods to be
marked on or to accompany the goods or to be included in advertisements.

6
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Weights and Measures Act Cap. 513 amends and consolidates the law relating to the use,
manufacture and sale of weights and measures and provides for the introduction of the
International System of Units (SI). This Act would apply to agriculture produce trading in regard
to their correct weights and labeling for efficient marketing.

Standards Act Cap. 496 makes provision for the promotion of standards in Kenya and for this
purpose established the Kenya Bureau of Standards (KEBS) as a body corporate. KEBS
promotes standardization in industry and commerce in Kenya and carry out other functions
assigned to it under this Act. The Act also establishes the National Standards Council which
among other things, supervises and controls the administration and management of the Bureau,
declares standards and advises the Cabinet Secretary of standards policy. The Act further sets out
procedures for the control of standardization marks and undefined permits including for
agricultural produce and products

The Kenya Agricultural and Livestock Research Act No. 17 of 2013 provides for the
establishment and functions of the Kenya Agricultural and Livestock Research Organization; to
provide for organs of the Organization; to provide for the coordination of agricultural research
activities in Kenya, and for connected purposes. '

Pest Control Products Act Cap 346 of 1982 regulates the importation, exportation, manufacture,
distribution and use of products used for the control of pests and of the organic function of plants
and animals and for connected purposes.

4.0 Challenges Being Addressed

Smallholder farmers contribute to over 60 percent of the country’s coffee production. However,
the smallholder farmers face disproportionately high production and processing costs. Fertilizer
is one of the critical inputs in coffee production and it accounts significantly for the proportion of
the production cost. However, in the recent past, fertilizer prices have been increasing, thereby
contributing more to production costs. Such prohibitive prices have triggered some smallholder
farmers to use only manure, and a significant number of farmers do not use either. Furthermore,
the weakened extension services have compromised some smallholder farmers’ ability to
appropriately manage their coffee trees.

In addition, another critical production activity is pest and disease control. It is estimated that 30-
35 percent of the costs go towards diseases and pest control. For instance, it has been
documented by CRI, that uncontrolled Coffee Berry Disease (CBD) and Coffee Leaf Rust
(CLR), which are the major coffee diseases, can cause over 80 percent loss in addition to
lowering produce quality. The prices of chemicals used for disease control have also
significantly increased in the last decade. As a result, 70 percent of smallholder farmers have
abandoned the use of these chemicals or use them sub-optimally.
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In addition to the escalating high production costs, the area under coffee is shrinking due to
urbanization due to high demand for real estate and the lack of a supportive land use policy. The
situation, if not addressed, may reduce high-quality coffee production in the long term.

Studies were undertaken in the country also indicate that the average age of a coffee farmer is 60
years. This finding implies that the youth have opted to abandon coffee farming in pursuit of
other more appealing enterprises such as dairy and horticulture. This lack of interest by youth
does not augur well for the future of the coffee industry.

Whereas the Cooperative societies process and market coffee for most smallholder farmers, the
lack of effective oversight has allowed Cooperatives committees to overstate their operational
costs, and allegedly have under-hand deals with millers, marketing agents and other service
providers. This in addition to high processing losses erodes growers’ income and this is evident
in the Cooperative societies” differences in cherry payment schedules and is the cause of the
variation in cherry payments per kilogram and whereas some Cooperative societies consistently
pay reasonable amounts for cherry delivered, most consistently pay poorly.

Further, whereas the milling agreements set obligations for millers and the growers, in many
instances the miller does not safeguard the interest of the farmers. This problem is magnified
further with cross-ownership between millers and marketing agents. Generally, upon receipt of
the parchment, the miller determines the quality and grade of the coffee in the absence of the
coffee owner. The absence of effective oversight from the government and growers encourages
some millers to overstate the milling loss, manipulate grades, interchange coffee ownership, and
introduce hidden charges which leads to loss of volume and reduction of quality making the
coffee value inefficient and costly venture for growers.

As a result of the above factors, despite improving global coffee prices, payments to farmers
have remained low. In 2015 for example, based on the prices of the main grades which form the
bulk of the sales volume at the NCE, the average price per kg of green coffee was Kshs. 477
equivalent to Kshs. 68 per kg of cherry in 2015. This price could have been as high as Kshs. 85
per kg of cherry for farmers producing AA and other high-value grades. However, the majority
of the Kenyan smallholder farmer, in most parts of the country, received Kshs. 40-50 per kg of
cherry during 2019/20. This was less than 64 percent of the prices received at the NCE. In
addition, though coffee is paid for in US$ to marketing agents who keep the cash for seven days
or more, a majority of them pay farmers in Kshs. and not on time. Therefore, most farmers do
not benefit from any potential currency gains.

Apart from the low payments received, many growers have to wait for almost 6 to 8 months to
receive payments. This delay is mainly attributed to the time for coffee to be processed, milled,
and offered for sale at NCE, and the delays in the processing of payments. Although the
payments to growers are required by law to be made within 14 days, this is occasionally violated.
Quite often, there are complaints of even further delays at the Cooperative level. Some of these
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delays are attributed to managerial inefficiencies, including coffee factory management's limited
capacity and in some cases, indebtedness of the Societies sometimes borrowed against the
growers’ deliveries.

While Kenya has the natural advantage in the specialty coffee segment, given the premium
prices it attracts, the country has not invested in positioning itself in this segment. Key
bottlenecks to servicing the specialty segment include the fact that in Kenya, farmers do not
directly market their coffee, and therefore do not know the opportunities in the market including
branding for target niche markets. Lack of information on the supply on how to buy, as well as
ways to authenticate the sources and unprofiled Kenya flavor-based coffee classification as
opposed to selling coffee by bean-sizes description such as AA, AB, etc. 1s currently the
situation. This form of description accords no meaning or loyalty to customers. Thus, Kenyan
coffee, in many ways, the coffee lacks distinguishing marks and is sold as a raw material with no
value addition.

5.0 Consultation Outcome

The Ministry conducted public participation workshops in different counties targeting specific
stakeholders likely to be affected by the amendment regulations. Through the Agriculture and
Food Authority, the Ministry sent invitation letters to various counties requesting them to
facilitate the attendance of stakeholders within their regions to the public participation fora on
the proposed amendment regulations.

The public participation workshops were undertaken in the following counties as follows; On
29% December 2021, the Ministry held a public participation workshop at Mt. Elgon Coffee
Mills. The meeting was attended by the participants from Bungoma, Kakamega and Busia
counties. On 30" December 2021, the Ministry held a stakeholders’ engagement workshop at
Nyamira KIE Hall. The workshop was attended by representatives from Nyamira, Migori and
Kisii counties. On 31% December 2021, the Ministry held a stakeholder workshop in Kabarnet
which was attended by stakeholders from Baringo county.

On 4* January 2022, the Ministry held a public participation workshop at Gatundu Teachers
College. The workshop was attended by participants from Kiambu county. Some of the
participants included farmers and farmers’ associations, representatives from the AFA-Coffee
Directorate coffee traders, coffee cooperative societies and coffee estates.

On 5" January 2022, the Ministry undertook public participation workshop in Machakos Catholic
Hall which was attended by participants from Machakos and Makueni counties. Some of the
participants included the media house, representatives from the county government, cooperative
societies, farmers, AFA coffee directorate, representatives from coffee estates, self-help groups,
representatives from cooperative societies, coffee traders and stockists.
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On 6" January 2022, the Ministry held a consultative workshop at Kutus ACK Hall which was
attended by participants from Kirinyaga, Nyeri, Murang’a and Embu counties. The workshop
was attended by CECs from counties responsible in charge of agriculture, AFA coffee
directorate, farmers and farmers’ associations, cooperative societies, coffee estates, University of
Embu, Kirinyaga University, coffee traders and stockists.

On 7* January 2022, the Ministry held a stakeholders’ engagement at Kamunde Hall which was
attended by participants from Meru and Tharaka Nithi counties. The participants comprised of
representatives from the county government Ministry of agriculture, coffee estate and coffee
cooperative societies, coffee traders and stockists, representatives from AFA, farmers and farm
owners, media houses among others.

The records from the public fora show extensive deliberations on several issues that arose from
the proposed Regulations. For instance, some of the issues raised by the stakeholders included
the tenure of office of cooperative directors, the term of licenses issued under the regulations, the
per-centum charge by miller marketers licensed under the general regulations, a cap on the
allowable milling losses, a cap on deductions by coffee factories, cost of coffee milling and
related activities among others.

The participants were also allowed to review the amendment regulations through the circulation
of the regulations to them immediately after the consultative meetings and given the opportunity
to send additional comments via email to the technical team. From the records of public
participation, it was apparent that the Ministry and the technical team collated, reviewed and
incorporated into the proposed Amendment Regulations the issues raised and comments received
from the public participation workshops.

5.1 National Level Consultations (Government)

The Ministry of Agriculture, Livestock, Fisheries and Cooperatives through the Directorate of
Crop Development facilitated the public participation fora and participated in the public
consultative forums among other national institutions. Additionally, Agriculture and Food
Authority (AFA) provided useful comments for the development of the proposed Regulations.

5,2 County Governments Level Consultations

From the records shared by the Ministry, there was evidence on record to show that
representatives of various county governments were consulted or participated in the process of
the review of the proposed amendment regulations.

The Ministry held public participation workshops in 7 regions targeting 16 counties that are
likely to be affected by the proposed amendment regulations. The venues were selected based on
the centralized county and other county governments were able to attend and participate in the
fora. The following Counties participated in the public fora; Bungoma, Kakamega, Busia,

10
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Nyamira, Migori, Kisii, Baringo, Kiambu, Machakos, Makueni, Kirinyaga, Nyeri, Murang’a,
Embu, Meru and Tharaka Nithi counties.

The regulations were also accessed by the county governments through uploading the regulations
onto the afa.go ke website and feedback by the CoG to the Cabinet Secretary, MALF&C, is an
attestation on the effectiveness of the public participation.

Some of the notable County government Officials who attended the consultative meetings
include; the CECMs in charge of Agriculture in Nyeri and Muranga, Chief Executive Officer
Machakos, and the Director of Agriculture from Nyamira county.

5.3 Research and Academia

The research and academia fraternity were also represented in the review process of the proposed
amendment regulations. For instance, representatives from the University of Embu and
Kirinyaga University attended the public participation workshop held in Kirinyanga county. The
regulations were also accessed by the Research and academia through uploading the draft
regulations onto the afa.go.ke website.

5.4 Private Sector

Different stakeholders from the private sector were able to attend the public fora held in different
counties. For instance, there was the representation of farmers and farm owners, farmers
associations, cooperative societies, Cooperative Unions, self-help groups, and investment
companies, among others.

5.5 Stakeholder Views

The issues raised by stakeholders included the deliberations focused on the tenure of office of
cooperative directors, the term of licenses issued under the regulations, the per centum charge by
miller marketers licensed under the general regulations, a cap on the allowable milling losses,
cost of coffee milling, capping of factory deductions, one third gender rule in the establishment
of committees and related activities among others.

5.6 Assessment of Adequacy of Public Participation Process

The Ministry undertook a mapping of various stakeholders from different levels as required in
the Statutory Instruments Act, 2013. The Ministry targeted coffee growing and production
counties and specifically the farmers and farm owners, farmers’ associations, cooperative
societies, coffee traders and stockists, self-help groups, and investment companies, CEC member
of agriculture and County Director of Agriculture (CDA) among others.

11






Research institutions such as the University of Embu and Kirinyaga University attended the
public participation workshops and as well made useful comments on the proposed Amendment
Regulations.

Articles 1 and 6 and Chapter 11 of the Constitution recognize the devolved government.
Paragraph 1, Part 2 of the 4* Schedule to the Constitution of Kenya recognizes agriculture which
includes plant and animal disease control as a devolved function now placed under the mandate
of the county governments. In this regard, it was noted that there was adequate consultation of
the county governments. The representatives of different counties were consulted or participated
in the process of review of the proposed Regulations.

The outcome and the comments from the workshops were useful in the review of the proposed
Regulations. The private sector was also allowed to participate in the workshops. The Consultant
has reviewed the various records of public participation and the Ministry’s matrix on
implementation of the stakeholder’s comments and was satisfied that the draft Amendment
Regulations incorporated the comments and suggestions received from the stakeholders.

Overall, the formulation of the Crops (Coffee)(General)(Amendment) Regulations 2022 was
fully compliant with the law relating to public participation and stakeholder engagement in

Kenya.

12
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Attached and captured below are the consultation outcomes:

NO | PROPOSAL OPINION BY RESPONSES FROM
STAKEHOLDERS THE MINISTRY
1. | Clause 7(8) “The | the tenure of office for the The regulations were
directors of a coffee co- | cooperative Directors should | amended to extend the
operative shall serve for | be left to the members to term in office from 3years
five-year term renewal | decide to five years as preferred
e Directors of Cooperative Ly e GO
Societies to be elected into leaders.
office for 5 years renewable
once like parliamentarians
2. 17(9) “In  appointing | This proposal is misplaced The regulations were
Directors under this | because it talks of appointing | amended to incorporate
section, a cooperative | when Directors go through an | the proposal that the
society shall ensure that | election and the best person Cooperative societies
not more than two-thirds | wins. This therefore cannot leaders undergo an
of the members are of | work election process not
one gender” appointed as stated
3. | Clause 7(11) This will bring problems as it | Only by resolution of
“Notwithstanding the will encourage splits in members in an AGM as
provisions of any other Cooperatives which is against | proposed in the draft
law, every Coffee factory | the spirit of the cooperative regulations
may, by resolution of its | movement.
s m’l syl There is a need to encourage
Gf:nera.i MEthE’ apply the bigger societies except in
for IEEISEI‘EIHDII as situations where one factory is
cooperative S(.!Clﬂt}-’ under not benefiting from the
the Co-operative affiliation.
Societies Act”
4. | Clause 10(1)(d) The Council of Governors The regulation was

“The Authority shall seek
clearance and registration
of millers by county
governments before
issuing miller-marketer

raised concerns with the
Cabinet Secretary on the
licensing of miller- marketers
without consulting the county
governments as contained in

amended to require that
the county governments
approve miller licence
applications before Miller
— marketer licences are
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licences™

the Crops(Coffee)(Genera)
Regulations, 2019, thus going
against the agreed position
with counties

issued.

clause 14(1) *“Licences
issued by the licensing
authority shall run from
1*  October to 30°
September of every year
and  application  for
renewal of a licence shall
be made to the Authority
not late than the 1* day of
September in which the
current licence is to
expire”.

This will align the Regulations
to the internationally
recognized crop year to avoid
the licenses and service
agreements expiring at
different times.

The service agreements that
run up to the end of the crop
year are not covered when the
licenses expire in June.

The proposal is noted for
action. It is good for
harmony in the industry.

Amend  sub-regulation
22(1) by mserting the
following -

factory
annual

“every coffee
shall, by
resolution of its members
in an Annual General
Meeting, competitively
procure services of a
licensed miller-marketer
for the milling parchment
and buni coffee and the
marketing of clean
coffee, or as the case may
be”

The procurement of millers
should be left to the
management not members in
an AGM. This will avoid
confusion being created by the
millers who will compromise
the members so that they vote
in their favor even when they
are not offering a good
service.

The societies being public
entities should procure their
services competitively guided
by the public procurement
guidelines.

The regulations were
amended to  require
management committees
competitively source for
milling and marketing
services by subjecting
their choice to the general
meetings for ratification

Insert a new sub-clause
22(2) to read as follows —

“miller-marketers
licensed under this part
shall charge up to one per
centum of the value of
the coffee sold as
marketing fees

This is good because it will
encourage the miller-
marketers to look for better
markets with good prices
which will reflect on their fee.
Initially, the charges have been
very high.

The proposal be retained
as is
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clause 22(1) “The milling
losses allowable under

Capping at 19% is unrealistic
because milling loss depends
on many factors and the grade
of coffee.

The milling loss is capped at
19% or any other level as will
be advised by the Authority
from time to time.

The  Authority  will
consultatively give
guidelines from time to
time.

this clause may be
capped at  nineteen
percent of parchment
coffee milled”.

The cost of coffee
milling and  related
activities (handling,
sorting, grading,

packaging, warehousing
charges) shall not exceed
Ksh4,000.00/ton of
coffee delivered

this cost is too low and maybe
unsustainable for some mills
forcing them to shut down.

This will act as a check
against overcharging of
farmers by millers.

10.

Insert a new clause 23(1)
to read

“It shall be illegal for
coffee  miller-marketers
to offer farmers financial
support”

This is not good for the
farmers as the millers and
marketers are the only people
they run to and barring this
without alternatives will make
farmers suffer and not be able
to run their factories.

This is upheld to avoid
farmers getting tied in a
cycle of debts.

There is a tendency for
farmer entities to over-
borrowing from millers at
exorbitant rates at the
expense of the members.

11.

Amend Regulation 25 by
inserting the following
new sub-regulation 25(8)
after sub-regulation 25(7)
to read as follows

“All payments to growers
for coffee sold and for
services rendered for
such coffee whether by

miller-marlketers,

warehousemen, auction
organizers, coffee
societies and factories

The monies from the sale of
coffee should be channeled to
the farmers’ account at the
society level where the
payment calculation request
(PCR) is done, and farmers
paid their dues. Being paid
directly by the DSS is not
good for the cooperative
movement.

The amendment is upheld
because payment by the
DSS to the individuals'
bank account will
promote efficiency and
hasten farmers’ payments

after the sale of the
coffee.

To avoid delay in
disbursing farmers'

proceeds after the coffee
sale.
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shall be paid into their
individual accounts from
the direct settlement
system”

12.| Amend Regulation 25 by | Currently, the societies charge | The 5% deductions are
inserting the following | 20% for operations and still | upheld and Cooperatives

new sub-regulation | many are struggling. Lowering | societies are encouraged
25(10) after the new sub- | to 5% will straight away kill | to operate on approved
regulation 25(9) to read | some societies. budgets and

as follow uneconomical units be
“Payments to factories or encouraged to merge or
societies from the direct convert into collection
settlement system for centers.

operations and

maintenance shall be five
per centum of the value
of coffee sold net of the
milling,  warehousing,
and marketing costs.

6.0 Impact

6.1 Impact on Fundamental Rights and Freedoms
The proposed Regulations shall have a positive impact on the fundamental rights and freedoms

in the following ways: -
i. Consumer Protection

The draft Amendment Regulations seek to promote consumer protection by ensuring quality
guarantees of the coffee in the consumption market. Specifically, clause 6 amends the functions
of the Agriculture and Food Authority by imposing additional powers to develop, oversee and
enforce as the case may be the national regulations, coffee industry standards and industry code
of practice and other quality standards in the coffee industry in collaboration with Kenya Bureau
of Standards. The Amendment Regulations also empower the Authority to undertake inspections
and surveillance of industry players. These powers are aimed at ensuring that the production,
importation and sale of coffee meet the quality standards and the end product are of
merchantable quality. Additionally, clause 10 provides for the clearance and registration of
miller-marketer by county governments before issuance of licenses for milling and marketing of
coffee to applicants. Compliance with the licensing requirements will ensure that the set
standards are observed as measures of consumer protection. The provisions of the Amendment
Regulations, therefore, reinforce consumer protection.
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These provisions of the Amendment Regulations are in line with the provisions of article 46 of
the Constitution. The Constitution under Article 46(1) guarantees consumers the right to goods
and services of reasonable quality. The proposed Amendment Regulations will protect
consumers from the consumption of poor-quality coffee.

i. Access to information

Article 35 of the Constitution guarantees the right of access to information held by another
person and is required for the exercise or protection of any right or fundamental freedom. This is
reflected in the proposed amendment regulations under clause 7 which proposes to amend
regulation 7 of the General Regulations and substitutes the registration requirement. The
Amendment Regulations mandate the Authority to undertake registration of all coffee
warehousemen, warehouses, coffee mill-marketer, grower marketers, grower millers, auction
organizers, coffee buyers, roasters, importers and certification companies, maintain up to date
register on them and share the register with respective county governments. The information
management systems maintained by the county government including the database on registers
will be accessible to the public as necessary for the subsector.

1it. Affirmative action

The Constitution provides for equality and non-discrimination. Specifically, Article 27 (8)
requires the implementation of the constitutional principle on equality and non-discrimination
such that not more than two-thirds of the members of elective or appointive bodies shall be of the
same gender. The Amendment Regulations seek to enforce this provision under clause 7 by
incorporating provisions mandating the Cooperative Societies to ensure that not more than two-
thirds of the members are of one gender while appointing its board of directors.

iv. Economic and social rights

Article 43 of the Constitution of Kenya, 2010 provides for economic and social rights. It affirms
the right of individuals and communities to an adequate standard of life including the right to be
free from hunger and have adequate food of acceptable quality. The proposed Amendment
Regulations, if enacted into law, shall create employment opportunities in coffee plantations and
production which in turn shall ensure the realization of economic rights.

7.2 Impact on the Public Sector

The proposed Regulations will affect the public sector in the following ways: -

i. The Authority will strengthen and streamline the regulatory framework of the coffee
industry by having clear identification, definition and distinction of all industry actors
and the roles for the different coffee value chain actors and to eliminate conflicting roles
by some of these actors which often results in colluding and underhand dealings in the
sector to the detriment of other sector actors and especially farmers.
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ii.

iii.

iv.

vi.

The incorporation of the national body for the time being responsible for standards in the
development, oversight and enforcement of quality standards in the coffee sector will
facilitate and support the development, implementation and compliance with the
standards in the coffee industry.

Continuous inspections and surveillance of industry players by the Authority to allow the
Authority to continuously monitor compliance of all industry players and as well to
access their eligibility for issuance or renewal of licenses and to oversight the coffee
sector performance in general.

Supervision of coffee Cooperative Societies will be strengthened through the introduction
of two five-year term limits for directors of coffee Co-Operatives, the requirement of not
more than two-thirds of the directors being of one gender, and directors to meet the
requirements of Chapter Six of the Constitution.

The county governments will have a role in the issuance of distinguishing marks and
grower codes which will promote the coffee quality and standards compliance and
growers coding and registration for branding and effective produce traceability and also
in the registration of miller- marketers at the county level.

The requirement that research in coffee and for results validation be done only by
KALRO is removed which will allow on-farm research even for own use by large abled
large estates, and use of indigenous technical knowledge in coffee farming especially
among smallholder farmers and reduce the cost of research.

vii. The Authority in consultation with industry stakeholders will have the responsibility of

developing a training curriculum, conducting examinations and issuance of certificates
for coffee liquorers.

Viii. The different licences and fees prescribed in the regulations will generate

additional revenue for the Authority.

7.3 Impact on the Private Sector

The proposed Regulations will affect the private sector in the following ways:

1.

The clear identification, definition and distinction of industry actors and their roles for the
different coffee value chain actors will eliminate conflicting roles by some coffee
industry actors which often results in colluding underhand dealings in the sector to the
detriment of other sector actors, especially farmers.
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1.

iv.

Vi.

Vi
“year term limits for directors of coffee Co-operatives, the requirement of not more than

The licensing of independent coffee auction organizers will ensure fair trading in the
coffee auctions devoid of any form of collusions or effects of vested interest by non-
independent auction organizers.

The licensing of miller-marketers will allow such millers to engage directly in coffee
marketing without having to engage alternative marketing agents at a cost that erodes
farmers’ incomes.

The incorporation of the national body for the time being responsible for standards in the
development, oversight and enforcement of quality standards in the coffee will facilitate
and support the sector private sector meet internationally acceptable standards and
branding for entry into alternative global coffee markets.

Regular inspections and surveillance of industry private sector players by the Authority
will ease the process of issuance or renewal of licenses due to the continuous monitoring

of compliance.

Licensing of grower miller means that a grower who mills own parchment or mbuni will
market their produce themselves, which encourages more growers (o invest in milling
facilities, and thus be responsible for the quality of their produce.

Governance in Cooperatives will be strengthened through the introduction of two five-

two-thirds of the directors being of one gender, and directors to meet the requirements of
Chapter Six of the Constitution, thus improved efficiency and farmers’ returns.

viii. Providing for the coffee factory by resolution of its members in an annual general

ix.

meeting to register as Societies under the Co-operative Societies Act will allow them to
register as Societies and manage their own affairs and avoid inefficiencies within large
Cooperatives which erode profits of well-performing factories.

Proposed licensing protocol in the industry will prevent a holder of a coffee buyer’s
licence or any other entity associated with such holder to be licensed as a miller-
marketer, roaster or warehouseman to prevent the development of oligopolistic or even
monopolistic coffee agencies that would be a threat to the survival of smallholder coffee
organizations who are the backbone of the Kenyan coffee sector.

Appointment of a licensed miller-marketer for the milling parchment and mbuni coffee
and the marketing of clean coffee by growers of a coffee factory by the management
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committee shall competitively lower the cost of service and the decision of the
management committee shall be ratified by the members at the annual general meeting.
This is expected to promote transparency, members’ participation and efficiency in the
delivery of services and with disclosures of all charges and fees.

xi. The capping of marketing fees, milling losses allowable and cost of coffee milling and
related activities (handling, sorting, grading, packaging, warehousing charges) will
protect growers from excessive charges for services and ensure efficiency, thus ensuring
better returns for growers.

xii. Prohibition of coffee miller-marketers to offer farmers financial support will protect
growers from borrowings by society management against the members’ assets or coffee
deliveries and often leaves societies heavily indebted.

Xiil. Prohibiting miller-marketers or their agents from participating in the buying of
coffee and also prohibiting parallel directorships and cross-ownership of shares in miller-
marketers and coffee buying companies will ensure fair trade practices in coffee
marketing and eliminate possible acts of colluding by players with multiple interests.

Xiv. Direct coffee sales will be subject to price competition at the Nairobi Coffee
Auctions whereby the direct sales price shall serve as a reserve price. This will ensure
that coffee farmers will not be victims of depressed prices even from prospective direct
sales.

xv. All payments to growers for coffee sold and for services rendered for such coffee
whether, by miller-marketers, warehousemen, auction organizers, coffee societies and
factories will be paid into their individual accounts from the direct settlement system.
This will protect payments due to growers and other service providers from possible risks
of diversion, misappropriation, and unallowable appropriations and even delayed
disbursement of payments.

Xvi. Payments to factories or societies from the direct settlement system for operations
and maintenance to five per centum of the value of coffee sold net of the milling,
warehousing and marketing costs, protecting farmers from excessive charges.

XVil. Nairobi Coffee Auction service agreements with commercial banks which qualify

and are appointed to offer the services of Direct Settlement System services for the coffee
subsector which will further secure growers' dues.
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Xviil. Licensing of independent coffee liquorers and cupping centres will ensure fair
practices in coffee liquoring and grading.

Xix. The interest rate on borrowing by a coffee factory/Cooperative society against
growers' assets such as land, machinery, equipment held in trust by the growers' coffee
factories Co-operative societies is capped at five percent per annum; factories or societies
shall only contract loans or advances with the support of a resolution passed by a
majority of the growers; a breach of these requirements constitute an offence and any
loans borrowed in breach of this provision shall be statutorily converted. This will protect
members’ interests in the society/factory.

xx. All marketing agent licenses existing as of 30" June 2021 to remain valid until a Direct
Settlement System is established for the processing of coffee sales proceeds and other
ancillary services. This will ensure continuity in business during the transition phase
until the envisaged changes are fully in place.

xxi. The different licences and fees prescribed in the Amendment Regulations will
marginally increase the cost of doing business in the coffee sector.

8. Monitoring and Review

Monitoring and evaluation (M&E) of the regulations is important in determining its
effectiveness, efficiency and adequacy in achieving its intended objectives and purpose. It
informs the government and players in the sector whether the regulations are working. Proper
use of M&E mechanisms constitutes a major change in operational style and working culture of
regulatory authorities that enables them to set up a process of continuous learning through
experience and evidence. A well-functioning system of M&E would directly influence the ability
of regulations to foster competitiveness and economic growth in the sub-sector. Review of
regulations will ensure it is consistent and effective in regulating the activities in the sub-sector.

It is expected that the Regulations shall be a subject of great interest to all stakeholders
particularly because of its potential to offer improvement in incomes, creation of employment,
reduction of poverty and enhancement of the living standards of Kenyans. The Ministry of
Agriculture working together with the County Governments and the Agriculture and Food
Authority (AFA) should work hand in hand to initiate, facilitate and promote research and
surveys to review the adequacy and effectiveness of the Regulations towards promoting the
growth and development of the industry that will increase the production and sale of coffee. The
information collected from the research and the various stakeholders in the sector may be used to
enhance prudent planning and decision-making process will also enable AFA and the County
Governments to conduct a survey of the sector to find out whether the objectives of the
Regulations have been met and identify areas for improvement.
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Regulation 7 of the proposed Regulations require AFA to maintain an up-to-date register of
coffee warehousemen, warehouses, coffee miller-marketer, grower marketers, grower millers,
auction organizer, coffee buyers, roasters, importers, and certification companies and share the
information with county governments. This will provide critical real-time data and information
to the government of all the players in the coffee sub-sector. This information is important in
planning and decision-making on the production, distribution and marketing of coffee in the

country.

9, Contact

Director-General

Agriculture and Food Authority

Ministry of Agriculture, Livestock, Fisheries & Cooperatives,
Kilimo House, Cathedral Road,

P.O Box 30028 — 00100,

Nairobi.

Phone number: +254 20 2718870

Email: psagriculture@kilimo.go.ke

22



- L

Lt

s

n

o



y,
. AFA
O Crope, Dvir Waadith

COFFEE DIRECTORATE

REPORT ON THE PUBLIC PARTICIPATION ON  AMENDED
CROPS(COFFEE)(GENERAL) (AMENDMENT) REGULATIONS, 2022.

1. INTRODUCTION

The Crops (Coffee)(General)Regulations 2019 which were published and became
operational on 1/7/2019 operationalized the Crops Act 2013. These new regulations
introduced certain changes in the regulation of the coffee subsector compared to the
provisions of the repealed Coffee (General) Rules, 2002. The regulations of 2019 took
cognizance of the devolution of agriculture in the Constitution and the Crops Act, 2013.

The 2019 regulations introducesf other regulators and licensing authorities namely the
County Governments and the Capital Markets Authority (CMA). Other changes included
the abolition of the function the Commercial Marketing Agents and Grower Marketers
and in their place new players were introduced among them grower-miller, brokers,
agents, and the Direct settlement system (DSS) among others.

The Capital Markets Coffee Exchange Regulations, 2020 were published in April 2020
and were to be operational by April 2021. This transition did not work because the
necessary infrastructure was not in place.

Clause 46 which allowed the presence of the Commercial Marketing Agents to
continue operating up to the time the licenses expired, and new players licensed under
the new regulatory dispensation was amended to allow the old dispensation

2. EXPIRY OF THE MARKETING LICENSES JUNE 2020

As of 30" June 2020, the Commercial Marketing Agent licenses issued earlier expired.
However, the DSS was still not in place and the CMA Coffee Regulations were not yet
operational, which meant a lacuna existing with nobody to sell coffee at the Exchange.
To address the challenge, the CS issued a legal notice extending the presence of the
marketing agents on the trading floor until June 2021. This was also repeated in 2021
through another Legal Notice No. 104 of 2021 extending the presence of the
Commercial Marketing Agents by amending clause 46 of the regulations once again.
However, the capital markets coffee regulations now operational, and five coffee
brokers licensed by the CMA are ready to sell coffee at the auction. This has resulted in



a confusion since marketing agents had already been licensed by the Coffee Directorate
thus bringing a conflict on the trading of Kenya coffee, a matter that ended up in court.

3. THE CROPS (COFFEE)(GENERAL)(AMENDMENT) REGULATIONS, 2021

The amendment to the principal regulations, the Crops (Coffee)(General) Regulations,
2019 was proposed to remove areas of conflict and align the regulation with the actual
status and operations of the Nairobi Coffee Exchange. These proposals were captured
in the Crops (Coffee)(General)(Amendment) Regulations, 2021. This being a
statutory instrument, it is required that pursuant to the statutory instruments act 2013,
such amendments be subjected to the stakeholders for them to give their views on the
proposals with a view too making a statutory instrument that is responsive to the needs
and aspirations of the industry stakeholders.

4., STAKEHOLDER MEETINGS

The following meetings were held in coffee growing areas inviting all the stakeholders
to give their views on the proposed amendments as follows: -

NO. | DATE VENUE COUNTIES NO.

I
1, 29/12/2022 | Mt. Elgon coffee mills | Bungoma, Kakamega, Busia

2. | 30/12/2022 | Nyamira KIE hall Nyamira, Migori, Kisii

3. | 31/12/2021 | Kabarnet Baringo

4, 4/1/2022 Gatundu Teachers hall | Kiambu

5. 5/1/2022 Machakos Catholic hall | Machakos, Makueni

6. 6/1/2022 Kutus ACK hall Kirinyaga, Nyeri, Murang’a, Embu

F 7/1/2022 Meru-Kamunde Hall Meru, Tharaka Nithi

8. |21/3/2022 | YMCA hall -Nyeri Nyeri

9. |22/3/2022 | Murang’a Union Hall Murang'a




5. ISSUES NOTED ON THE PROPOSED AMENDMENTS

NO | REGULATION STAKEHOLDER | RECOMMENDATION | REMARKS
VIEWS
1. | Clause 7(8) new | the tenure of Directors of co- To develop
clause inserted | office for the operatives be elected to | alternative
under clause 7 to | cooperative office for a period of 5 | leadership and
- Directors should years renewable once. | avoid
read The o=
? be left to the overstaying in
| directors  of  a members to office.
coffee €O~ | decide. A good
| operative  shall | leader will be re-

serve for a period
of three-year term
renewal once”,

elected but a bad
one will be voted
out

Other arms of |

every Coffee
factory may, by
resolution of its
members in an
Annual General
Meeting, apply for
registration as a
cooperative

which is against
the spirit of the
cooperative
movement.

factory is not benefiting
from the affiliation.

2. |7(9) “In | This proposal is Stakeholder’s view is
appointing misplaced upheld. government
Directors  under | Pecause it talks of such as
this section, a | aPPointing when parliament

i Directors go have not been
cooperative through an able to effect
society shall | election and the the one third
ensure that not | best person wins. gender rule.
more than two | This therefore
thirds of  the | cannot work.
members are of
one gender”

3. | Clause 7(11) This will bring There is a need to only by
“"Notwithstanding | problems as it will | encourage the bigger resolution of
the provisions of | encourage splits | societies except in members in
any other law, in cooperatives situations where one an AGM.




| society under the

Co-operative
| Societies' Act”
| clause 11 (14) "A | This is good This view is upheld Good.
| holder of a miller- | because it will because it's a good

marketer licence eliminate conflict | practice.

or any other entity | of interest as

associated with opposed to what

such holder either | has been

in shareholding or | happening before.

directorship or in

any other way,

shall not be

licensed as a

roaster or a

buyer”.

clause 14(1) | This will align the | Upheld. This is good

“Licences _ issu_ed Regulations to the The service agreements for r‘1arm4:1ﬂ~,»r in

by the licensing | internationally which run up to the end the industry.

authority shall run | recognized crop of crop year are not

from 1% October | year to avoid the | - occ ' oo e

th .

to 30" September Ilceqses and licenses expire in June.

of every year and | service

application for | agreements

renewal of a | expiring at

licence shall be | different times.

made to the

Authority not late

than the 1% day of

the month of

September in

which the current

licence is to

expire”.

a) Amend sub | The procurement | The societies being | This will
regulation of millers should | public entities should | eliminate
22(1) by be left to the|procure their services | compromise.
. . management not | competitively guided by
inserting  the : ;

4 members in an | the public procurement
following - AGM. This will | guidelines.

“every coffee | avoid  confusion | nembers may be called

being created by




factory shall, by |the millers who | to ratify at an AGM the
annual resolution | will compromise | decision of the
of its members in | the members so | management ~ whom
iy Aneial Gangisl thaF they vote in | they have elected.
Meeting their favor even
o when they are not
competitively offering a good
procure services of | service.
a licensed miller- The CEC should
marketer for the | not be part of the
milling parchment | process as this is
‘land buni coffee | private business.
and the marketing
| of clean coffee, or
as the case may
beﬂ'
Insert a new sub- | This is good | This is upheld as it This is good
clause 22(2)(a) | because it will | holds the service as it will
to read as follows | €ncourage the | provider to deliver. ensure more
_ miller-marketers money into
to look for better farmers
"Miller-marketers | markets with good pockets.
licensed under this | prices which will
part shall charge | reflect on their
up to one per |fee. Initially, the
centum of the |charges have
value of the | been very high.
coffee sold as
marketing fees
clause 22(2)(b) | Capping at 19% is | The milling loss is | The Authority
“The milling losses | unrealistic capped at 19% or any | will
allowable  under | because  milling | other level as will be conaulta;h;ely
. loss depends on | advised by the | give guidelines
Rl Geltes Mty e many factors and | Authority from time to | from time to
c?pped | the grade  of | time. time because
nineteen  percent | coffee, various factors
of parchment determine
coffee milled”. milling loss

level,




growers for coffee
sold and for
services rendered
for such coffee
whether by miller-

request (PCR) is
done, and farmers
paid their dues.
Being paid directly
by the DSS is not
good for the

9. |Clause 22(2)(c) | This cost is too This is upheld because | This will check
' The cost of coffee | low and may be the New Kenya Planters | over charging
milling and related unsustainable for | Cooperative Union PLC | of farmers by |

some mills forcing | has proofed that its | millers
activities :

: : them to shut possible. They have
(handling, sorting, | yown, been charging Ksh.
grading, 4000 and is surviving
packaging, well.
warehousing
charges) shall not
| exceed
Ksh4,000.00/ton
| of coffee
delivered.

10. |Insert a new | This is not good | This is upheld to avoid | There is a
clause 23(1) to | for the farmers as | farmers getting tied in | tendency for
read the millers and | a cycle of debts. farmer entities

marketers are the over
"It shall be illegal | only people they borrowing
for coffee miller- | run to and barring from millers at
marketers to offer this without exorbitant
farmers financial | alternatives  will rates at the
support” make farmers expense of the
suffer and not be members. ‘
able to run their
factories.
| 11. | Amend Regulation | The monies from | The amendment is | To avoid delay
25 by inserting the | the sale of coffee upheld because | in  disbursing
following new sub should be | payment by the DSS to | farmers
regulation  25(8) | channeled to the | the individuals  bank | proceeds after
after sub | farmers’  account | account will promote | coffee sale.
: : at the society | efficiency and hasten
regulation 25(7) to | F
evel where the | farmers’ payments after
e a8 Tollows payment the sale of the coffee.
“All payments to | calculation




marketers, cooperative
warehousemen, movement.
auction organizers,
coffee societies
and factories shall
be paid into their
individual accounts
from the direct
settlement
system”
12. | Amend Regulation | Currently the | The society operations | cooperatives
| 25 by inserting the | societies  charge | should continue being | should be
following new sub | 20% for | pegged at 20% encouraged to
regulation 25(10) operations and | maximum as it is right | operate on
after the new sub stil  many are | now because anything | approved
: struggling. less will not be enough | budgets and
regulation 25(9) to M . :
Lowering it to 5% | to run a society. uneconomical
read as follow will some units should
“Payments to | societies. close and
factories or becofme
societies from the collection
direct settlement centers.
system for
operations and

maintenance shall
be five per centum
of the wvalue of
coffee sold net of
the milling,
warehousing, and
marketing costs.

Annex: stakeholder forums pictorial.




Figure 2: Farmers meeting in Murang'a an 23™ March 2022



Figure 4: farmers meeting in Nyeri



Figure 5: Meru and Tharaka Nithi meeting, 7" January, 2022 Kamunde Holl
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COFFEE DIRECTORATE

PUBLIC PARTICIPATION MEETING FOR NYAMIRA, KISII, MIGORI AND HOMA
BAY COUNTIES ON 30/12/2020

1) INTRODUCTION

The meeting started at 10:35 am with a word of prayer and self-introduction.
Thereafter the Director Coffee Directorate(D-CD) gave his opening remarks where he
enumerated various government intervention that have been witnessed in the past and
the current efforts on the revitalization the sub sector.
Among the issues highlighted on government interventions were as follows: -

i.  cherry revolving fund with New KPCU Plc,

ii. coffee revitalization program through the world bank funding,

ii. One (1) billion fertilizer subsidy program which is being worked on for roll out,

2) THE CROPS (COFFEE)(GENERAL)(AMENDMENT) REGULATIONS, 2021

The stakeholders were taken through the Crops (Coffee)(General)(Amendment)
Regulations, 2021 by highlighting the reform journey ending up to where and reason
for the agenda of the day. Parts of the milestone attained on reforms include the
national task force report on the revitalization of the coffee sector which came up with
an eight (8) point pillars for reforms including legal reforms. This culminated in the
Crops (Coffee)(General)Regulations 2019.

3) PLENARY FEEDBACK

After the presentation, farmers were invited to an open plenary where they gave their
views on the proposed reforms as follows: -

a. The document fails to indicate whether the grower- miller has a pulping station
and needs clarification

b. The agenda seemed to be only about regulating the industry but not to grow the
industry thus no clear direction on where the government is taking the industry
and specifically the farmer. He proposed that the document should include
growth efforts like the guaranteed minimum return (GMR), agenda on the youth,
management of the industry at the local level on areas like milling, value
addition, etc. in a rejoinder, it was clarified that secondary processing is also
called milling and a preamble will be included on the objective of the regulations
capturing the promotion of domestic consumption through local processing of



coffee under the guidance of the Coffee Research Institute (CRI) in order to
grow local consumption of coffee. It will also capture matters to do with
grinding, packaging and consumption while recognizing local processing by the
small people who cannot afford the big machines,

. Farmers with 5 acres are categorized as estates instead of small holders which is
only limited to cooperative society members leading to marginalization.

. Split of factory as a cooperative, will be problematic because people will agitate
for splits looking for leadership positions

. Initially the PSL required 5 acres and above but these days even people with-one
acre are getting a PSL and this should be checked before it messes up the
industry by bringing chaos.

. The county governments have abdicated their role in coffee and far,ers do not
feel them. For instance, the county government has an annual allocation in the
budget for coffee which has never reached the farmers.

. The 5 % cooperative commission is too little to run the society. As things stand
now, the 20% is already inadequate so reducing it will mean societies closing.
The farmers proposed 30 % like in the Tea sector noting that tea is even bigger
than coffee.

. Hawking of coffee has been a problem instigated by a certain mzungu who is
buying coffee in both Nyamira and Kisii counties from the factory gates and thus
killing the societies.

To help societies the government should supply the coffee seedlings to plant so
that there is enough coffee in the country,

Farmers need subsidized inputs especially fertilizers whose prices have
skyrocketd beyond the reach of most farmers forcing farmers to do without any
inputs leading to low production.

. Society splits is good in some societies which have many factories where they
experience greater wastage compared to planters and this should be upheld.
This is further supported by the fact that when it comes to payments, factories
pay differently and only the 20% contribution that keeps them together.
However, the county government should regulate formation of single factory
societies taking into consideration the catchment area and production.

On the merging of functions of milling and marketing, the farmers felt that the
two roles should be separated and maintain the status quo for transparency.

. The DSS should pay money to the cooperative member accounts for onward
disbursement to the farmers and not to the individual farmers.



n. The auction organizer should be led by neutral institutions such as the coffee
board and other similar and neutral agencies to reduce the financial burden on
the farmers.

0. On the one third gender in the societies is difficult to achieve because elections
of Directors is a very competitive process and men will not allow women to win
seats. They proposed that the government considers co-option for women.

p. The tenure of office for management committee members should be rotational
so that one person can retire and take a different seat.

g. The procurement of miler marketer should be left to the committee instead of
the proposed method of members at an AGM.

r.. The government should let the societies choose their DSS instead of choosing
the Cooperative bank for them

Farmers’ meeting in Nyamira County.

30/12/2021
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EXECUTIVE SUMMARY

The Ministry of Agriculture, Livestock, Fisheries and Cooperatives engaged the firm of Munyao,
Muthama and Kashindi Advocates (the Consultant) to undertake a Regulatory Impact Assessment
(RIA) of the proposed Crops (Coffee)(General)(Amendment) Regulations, 2022, The Consultant
was tasked to determine whether the benefits to be obtained from the proposed Regulations would
outweigh the costs imposed on the industry by the Regulations. This is in accordance with sections
6 and 7 of the Statutory Instruments Act, 2013. The RIA sought to evaluate the impact of the
proposed Regulations on the public and private sectors to inform the choice of the most appropriate
way to achieve the objectives of the proposed Regulations. The RIA evaluates the major feasible
alternatives of the intended regulatory action and other practical, non-regulatory options.

The approach to the assignment entailed conducting a detailed desk review and synthesis of the
draft Crops (Coffee)(General)(Amendment) Regulations, 2022 against the Crops Act, the
Constitution of Kenya 2010, AFA Act, County Governments Act and other relevant laws. The
Consultant also reviewed relevant agricultural and coffee subsector policies and strategies, various
publications, and other key policy documents for qualitative analysis, quantitative analysis,
comparative analysis and trend analysis of data from these documents. The Consultant further
conducted a trend analysis of judicial decisions on regulatory impact assessment and public
participation and undertook key informant interviews as well as focused group discussions to
validate secondary data obtained from the documents,

The review established that the proposed Amendment Regulations shall have a positive impact on
the public sector by strengthening the framework for plantation and production, sale, export and
import of coffee products in Kenya. It was also found that the proposed Amendment Regulations
shall lead to increased job opportunities and the production of quality coffee.

The proposed Regulations shall also have a positive impact the society’s fundamental rights and
freedoms through the promotion of the right of consumers to quality coffee and the right to access
to information as envisaged under articles 46 and 35 of the Constitution respectively. The
Regulations will promote affirmative action through the representation of not more than two-thirds
gender rule in Cooperative Societies. The Regulations will further lead to the promotion of the
production of quality coffee which will ultimately satisfy the socio-economic rights of the citizenry
as envisaged under Article 43 of the Constitution,

The RIA, therefore, recommends the passing and operationalization of the proposed Regulations.
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1.0 BACKGROUND AND INTRODUCTION
1.1 Introduction

Kenyan coffee is grown on an estimated total area of 115,570ha in 32 counties out of a total of 47
counties m the country. The country has a dual production system with approximately 3,000 large
estates and over 700,000 smallholder growers. An estimated 6, 000, 000 Kenyans are involved in
the country’s coffee industry, including the 700,000 smallholder farmers.

The History of Coffee in Kenya dates back to 1893 when missionaries imported Bourbon coffee
from Brazil. It was first grown at Bura in Taita Hills then under irrigation, This was followed by
Kibwezi in 1900 and Kikuyu in 1904. During this period, Kenya was under the British colony and
part of the East Africa Protectorate. Agriculture was under British control in the region, including
coffee growing, All cash crops were grown by the white settlers while the natives were to provide
free or cheap labor on the farms. There were no regulations on crop farming, production,
processing, grading, and marketing. Coffee marketing was handled by rudimentary institutions
between 1900 and 1933. Subsequently, the colonial government established a Coffee Board of
Kenya (CBK) which was responsible for coffee licensing, inspection, and promotion.

The role of CBK changed over time through various amendments to the law. In July 2001, a new
Coffee Act was enacted, establishing the board as a statutory body under the Ministry of
Agriculture. The Act specified new roles for CBK now undertaken by the Coffee Directorate under
The Agriculture and Food Authority (AFA) which include formulating policies to enhance coffee
production, processing, and local and global marketing; and Registration and licensing

It was until after the Mau Uprising (1952-1 960) that locals were allowed to grow coffee,
Regardless, there were still government restrictions in place on how many crops one could grow
and the coffee-making process. All the coffee was centrally processed and marketed and usually,
the best coffee was exported, leaving low-grade coffee to be sold locally.

Most of Kenya’s coffee is grown in areas with an elevation ranging from 1,400 to 2,000 meters
above sea levels, temperatures ranging from 15°C to 24°C, and deep volcanic soils. These include:
Mt Kenya regions (Murang'a, Kirinyaga, Nyeri, Thika, and Kiambu); Rift Valley (Nakuru,
Kericho, Nandi Hills, Trans Nzoia); (Western Kenya) (Bungoma, Mt Elgon, Kisumu, Kisii,
Nyamira); Eastern regions (Embu, Meru, and Machakos).

The two species grown are Arabica and Robusta. However, it's Arabica coffee that has put Kenya
on the world map owing to its pleasant aroma and its rich flavours. It is also the most produced,
with over 99% of Kenyan coffee being Arabica.

Kenyan coffee is usually grown in rain-fed farming systems. However, some large estates have
established irrigation systems.

There are two coffee harvest seasons in Kenya between April to June and October to December
every year. During this time, auctions are held each Tuesday at the Nairobi Coffee Exchange,
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About 90% of the coffee is wet-processed at washing stations while the rest gets dry-processed
into mbuni, i.e., dried coffee that has not undergone pulping (Country Coffee Profile, ICO, AFA).

The once-thriving coffee sub-sector, which was a steady and reliable source of livelihood for
millions of Kenyans, and which enjoyed national prominence as the biggest foreign currency
carner faces many challenges today. These challenges are manifested in the steady decline of
coffee production from 130,000 Metric Tonnes (MT) in 1988 to now an average of 40,000 MT.
The challenges are attributable to complex interrelated factors along the value chain, coupled with
weak enforcement of policy and regulation. In essence, coffee farmers disproportionately bear the
burden of the value chain including the regulatory burden in form of statutory levies,
Consequently, the coffee farmers’ earnings are relatively poor and take a considerably long period
of 6 to 8 months before payments of proceeds are made.,

Reforms were undertaken in 2001 following international and domestic pressure to liberalize
marketing, which was controlled by the Coffee Board of Kenya (CBK). These reforms were
embodied in Sessional Paper number 2 of 2001. The marketing function (warehousing, custody of
warehouse receipts, auctioning, and payments processing) was granted to millers and marketing
agents (Report of the National Task Force on Coffee Sub-Sector Reforms, 201 6).

Further reforms in the sector were introduced in the Crops (Coffee) (General) Regulations, 2019.
These Regulations have been implemented for about two years but are yet to realize the intended
transformation of the coffee industry in the country due to various reasons including conflicts and
vested interest among industry actors, duplication of roles by key sector actors, other emerging
issues, especially on governance in the sector institutions, The draft Amendment Regulations are
intended to further streamline the subsector by introducing interventions to support the
development of the industry in the country including the establishment of a regional coffee auction
modeled on the Tea Regional auction in Mombasa (AFA, 2022),

1.2 Rationale for regulatory Impact Assessment Process

Regulatory Impact Assessment (RIA) has emerged as a key instrument to support evidence-based
and coordinated policy-making. RIA is an important instrument for improving the quality of
regulations. RIA is a key means to improve the efficiency, transparency and accountability of
decision making by ensuring more coherent and transparent policies and making regulations more
effective and efficient. RIA typically encourages several “good governance” features and
contributes to a better business-enabling environment.

RIA is a flexible tool that helps governments make better regulatory and other policy decisions
based on the information and empirical analysis about the potential consequences of government
action. RIA aims to ensure that better policy options are chosen by establishing a systematic and
consistent framework, including stakeholder consultation, for assessing the potential impacts of
government action,



A systematic application of RIA, when embedded in the policy process, trains decision-makers to
ask and answer targeted questions, at the beginning of the policy cycle, about the need for and
goals of regulation, and the possible consequences of government action.

RIA involves a range of methods that are aimed at systematically assessing the negative and
positive impacts of the proposed and existing regulations. The many methods used in RIA —
including benefit-cost, cost-effectiveness, and least-cost tests, and partial tests such as
administrative burden and small-business tests — are means of giving the order to complex
qualitative and quantitative information about the potential effects of regulatory measures,
Through RIA, an analysis of proposed regulations is done by comparing different options

RIA is a methodological framework and an administrative procedure for better-informed policy-
making and legislative enactments. RIA facilitates the interdepartmental process and often
involves public consultation. Through the process, RIA ensures that the benefits of government
action justify the costs and that the option chosen maximizes benefits and minimizes costs.

At the end of the RIA, Regulatory Impact Statements (RISs) are created. The RIAs deal with
substantive policy issues, are read and utilized by decision-makers, and are normally available for
public scrutiny and subject to the evaluation, but increasingly so in parallel with the drafting phase)
of independent oversight authority. Although methodologies vary across countries, several key
elements are common. An RIA normally includes: -

I.  Problem definition and Justification for regulatory action;

.  Data, on which the analysis is based:

iii.  Results of the consultation with affected parties and stakeholders;

iv.  Identification of several feasible policy options;

v.  Estimation and comparison of the different (qualitative and quantitative) impacts of each
policy option; and

vi.  Selection of g preferred option accompanied by a prospective analysis of its
implementation and, more recently, providing the basis for €X-post review.

RIA has been used widely, especially in the Organization for Economic and Co-operation and
Development (OECD) countries. But the practice has now found its way into many countries,
including Kenya, where it has been given legislative impetus. It is widely recognized as an
important mechanism, which can contribute to improving the business environment, and
promoting regulatory efficiency and effectiveness. RIA allows policymakers to assess trade-offs,
consider new ways to regulate and identify the most suitable altermnatives to regulation. In essence,
RIA is a method of systematically and consistently examining the positive and negative impacts
arising from proposed government actions; and communicating the information to decision.
makers and other stakeholders,



RIA is an important factor in designing a good-quality law as it helps to provide valid arguments
supporting a planned regulation. The process is designed to improve the quality of regulation by
ensuring that the decision-maker is fully informed when making regulatory instruments. The RIA
process is designed to encourage careful consideration, at an early stage, of the fundamental
question of whether regulatory action is required or whether policy objectives can be achieved by
alternate or non-regulatory measures, with lower costs for business and the community. RIA may
sometimes indicate that non-legislative measures are the best solution to a particular social and
economic problem. Thus, RIA helps to avoid the production of redundant laws and reduce the cost
implication in the formulation of laws.

Agriculture continues to be a major contributor to the country’s economic growth and
development, accounting directly for 24.5% and indirectly for 27% of the country’s gross domestic
product (GDP). In addition, the sector contributes to 65% of total exports and employs over 80%
of Kenya’s rural workforce. The coffee sub-sector is one of the sub-sectors contributing to the
growth in agriculture through foreign exchange earnings, family farm incomes, employment
creation and food security. The value of coffee as a percentage of all export goods represented
5.5% in 2017, while its share of GDP is 0.22%. The coffee industry contributes an average of Kshs
23 billion per year in foreign exchange earnings, ranking fourth after tourism, tea and horticulture.
Therefore, the government recognizes the strategic role played by the sector in the economic
empowerment of coffee farmers and service providers (Country Coffee Profile: Kenya, ICO, AFA,
2019).

The coffee sector in Kenya is an important-economic activity in terms of income generation,
employment creation, foreign exchange earnings and tax revenue. Over the years, the economic
performance of coffee has had repercussions on all spheres of life, both upstream affecting farm
input suppliers and downstream the transport sector; on savings and investment intermediation;
consumption of goods; and households’ ability to pay for education, health and other services.

The production of coffee in Kenya has been on a steady decline and production has remained at
just about 40,000 Metric Tonnes compared to a high of 128,926 MT in the year 1987/1988. In
terms of eamings, until 1986, coffee was the number one source of foreign exchange for the
country and it accounted for about 40.6 percent of the national foreign exchange earnings. It earned
about 107 billion Kshs, which was about 10 percent of agriculture’s share of GDP between 1987/88
and 1997/98 (The fate of coffee in Kenya- an assessment of factors affecting the small-scale coffee
producers’ decision-making process, Rasmussen, Kapande, Eisler, Sigaard, Gedremichae, 2014).

A total of 115,570ha of land is dedicated to coffee production in 32 counties in the country,
distributed as follows: co-operatives 88,278ha and estates 26,222ha. This crop is managed through
some 500 cooperative societies, and a total of about 3,000 coffee estates, with 60% of the
production done by some 700,000 smallholder farmers who largely depend on the crop for their
livelihood.
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Cooperative societies are required to pay at least 80% of sales proceeds to farmers. The cherry
payment rates to farmers vary depending on individual societies- some paying as low as 10% of
NCE prices, different varieties, quality and management style, efficiency and losses in processing
among other factors. According to KALRO, the highest production cost is Kshs 52.30/kg while
the lowest production cost is Kshs 10/kg (Country Coffee Profile: Kenya, ICO, AFA, 2019). The
effect of these parameters that cause this big difference in cherry payment rates can be significantly
reduced through improved regulation and oversight in the coffee industry and thus improve coffee
farmers’ earnings and thus their livelihood.

Despite the many challenges faced by the sector as outlined in the foregoing sections, coffee has
remained a major employer in Kenya. Between 2001 and 2005, the estate sub-sector accounted for
an average of 61,000 employees in any one year, equivalent to 19 percent of total employment in
agriculture and forestry activities and about 4 percent of total employment in Kenya. In terms of
gender, 75 percent of total employment in this commodity chain are males and 25 percent females.
Casuals and part-timers constitute 21 percent of the total, of whom 20 percent are men and 24
percent women.

To the 61,000 employed in the coffee estate sub-sector should be added the persons working in
coffee activities either for pay, profit or family gain in the small coffee farm/cooperative sub-sector
either as regular workers or on a seasonal or casual basis. Such activities cover weeding, spraying,
harvesting/picking, sorting and transporting coffee to the pulpery. Other workers are employed in
coffee factories, milling, marketing and allied activities. As for the smallest units among the
smallholders, some 700,000 are self-employed coffee growers. When all are accounted for, close
to a million people depend on the coffee sector for their living, employed at some stage in the
commodity chain (Coffee in Kenya: Some challenges for decent work Leopold P. Mureithi, 2008).
It is important therefore that these jobs are secured and more even be created through increased
and sustained production of coffee in Kenya.

Revamping the coffee is also important for this sector to contribute to the Government’s
development agenda as envisaged in the Government’s “Big 4" agenda, vision 2030 and the
Agricultural sector growth and transformation strategy (ASGTS) by increasing coffee production,
employment creation, value addition in coffee, and improved food security, health and livelihoods
supported by increased farmers’ incomes from coffee.

1.3 Objectives of the Assignment

Section 40 of the Crops Act 2013 empowers the Cabinet Secretary responsible for Agriculture, in
consultation with Agriculture and Food Authority and county governments, to make regulations
for the production, distribution and marketing of scheduled crops including coffee.

The general objective of the assignment was to evaluate the effects of the proposed Crops
(Coffee)(General) (Amendment) Regulations 2022 both on the public and the private sectors to
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inform the choice of the most appropriate way to achieve the objectives of the proposed
Regulations by evaluating the major feasible alternatives of the intended regulatory action and
other practical non-regulatory options. The assignment also examined the benefits to be obtained
from the proposed Regulations as well as the costs of imposing the proposed Regulations on the

industry players.

The sp
i.
ii.

1l

Iv.

vi.

vii.

Viii.

ecific objectives of the assignment were to:

Review the draft Crops (Coffee)(General) (Amendment) Regulations 2022;

Review other laws that govern the industry including but not limited to the Constitution of
Kenya, Crops Act 2013, AFA Act, 2013 and County Governments Act;

Conduct a Regulatory Impact Assessment (RIA) on the draft regulations as per sections 6
and 7 of the Statutory Instruments Act 2013 with a specific focus on:

« Cost-benefit analysis of the proposed regulations with a focus on economic,
environmental and social impact, as well as administrative and compliance costs on
all stakeholders;

s The cost of administration and compliance on all stakeholders;

Prepare a Regulatory Impact Statement (RIS) for the proposed regulations in accordance
with sections 7, 8 and 9 of the Statutory Instruments Act 2013;

Prepare an Explanatory Memorandum for the proposed regulations;

Prepare a notice on the Regulatory Impact Statements for publication in the Kenya Gazette
and daily newspapers of wide circulation;

Submit a draft report containing the finding of the review, the draft RIS and an Explanatory
Memorandum for consideration and approval by the Authority before subjecting the draft
report to a national validation workshop; and

Submit a final report after incorporating views and suggestions of the stakeholders
collected from the national validation workshop.

1.4 Project Deliverables
The assignment resulted in the following deliverables: -

i.
ii.

1i.

iv.

vi.

vii.

viii.

Inception report;

Regulatory Impact Statement for the Proposed Regulations that include but are not
limited to economic, social and environmental impacts as well as administrative and
compliance costs;

Draft Regulatory Impact Assessment report for the proposed Regulations;

Final Regulatory Impact Assessment report for the proposed Regulations;
Explanatory Memorandum for the proposed Regulations;

Notices on the Regulatory Impact Statements for publication;

Certificate of compliance for the proposed Regulations; and

Presentation of draft regulatory impact statement to the national validation workshop
for further comments.
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1.5 Methodology and Approach

The approach to the assignment entailed a detailed desk review and synthesis of the Crops
(Coffee)(General) (Amendment) Regulations 2022 against the provisions of the Kenya
Constitution 2010, Crops Act 2013, AFA Act, 2013, County Governments Act 2012 and other
relevant laws and regulations. The Consultant also reviewed relevant literature including the
regulatory impact assessment report for the coffee general regulations 2019, agriculture policies,
strategies and publications, Vision 2030, the Big 4 Agenda and other key policy documents for
qualitative analysis, quantitative analysis, comparative analysis, trend analysis of data from these
documents, trend analysis of judicial decisions on regulatory impact assessment and public
participation to validate information obtained from the public participation records. The
Consultant also validated stakeholders’ engagement in the process of developing the draft
regulation through telephone interviews with a selected group of stakeholders to confirm their
attendance and participation in the public consultative forums. The Consultant also made a
presentation of the draft Regulatory Impact Statement to a national validation workshop organized
by the Authority to collect further comments from key stakeholders. Then the consultant prepared
and submitted a final report together with accompanying documents to the Authority after
incorporating useful comments from the workshop.

1.6 Objectives of the Crops (Coffee)(General) (Amendment) Regulations 2022

The proposed regulations seek to amend the provisions of the Craps (Coffee)(General) Regulations
2019 and enhance the regulation of the coffee subsector in Kenya. Specifically, the purpose and
object of the regulations include;

1. To give effect to section 40 of the Crops Act, 2013;
ii.  To provide for licences to be issued by the licensing authorities;
iii.  To provide for the obligations of licence holders and service providers, and the protection
and regulation of their interests along the value chain;
1v.  Recognize the grower of coffee as the owner of coffee until the coffee is sold and paid for;
v.  Provide for the protection of growers’ rights along the value chain;
vi.  Provide for a transparent and timely clearing and settlement of coffee sales proceeds to the
growers and service providers;
vil.  Provide for the collection and maintenance of data related to coffee;
viii.  Ensure improvement of coffee standards, increased production and support; and
1X.  Regulate the coffee industry in Kenya.
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2.0 ASSESSMENT OF THE NATURE AND EXTENT OF THE PROBLEM

This section describes the nature and extent of the problem in the coffee sub-sector which calls for
a better regulatory framework.

2.1 Nature of the Problem

Historically, coffee has been an important commodity in Kenya because of its contribution to
foreign exchange earnings, farm incomes and employment opportunities. Currently, the coffee
sub-sector is facing unprecedented challenges which have drastically affected the production
levels, processing and marketing. Key among them are low earnings from coffee despite its
premium quality, delayed coffee payments, mismanagement and inefficiencies in cooperatives,
restrictive coffee laws, high cost of production, processing and marketing, lack of direct access to
the trading floor and weal enforcement of policy and regulation.

The production of coffee during Kenya's independence in 1963 was 43,778 Metric Tonnes (MT)
and it substantially increased to a high of 128,926 MT in the year 1987/1988. However, following
the collapse of the International Coffee Agreement in 1989, production of coffee went into a steady
decline and coupled with the above key challenges, production today is estimated at 40,000 MT.

The problem in the coffee subsector is further manifested in the decline of export earnings from
US3500 million in the 1990s to less than US$ 150 million in 2015. This is attributable to low
productivity of 2 Kgs per coffee tree against a potential of 30 Kgs per tree on average, uprooting
of coffee trees, high cost of inputs especially fertilizer and pesticides, limited credit access and
poor institutional governance weakness.

The primary coffee processing mainly includes the processing of cherry to parchment and for
smallholders, these functions are carried out in pulping stations owned by Cooperatives. However,
the performance of these cooperatives has remained poor due to various factors including weak
financial and administrative systems and poor governance including farmers’ ineffective oversight
and weak enforcement of various regulations by the Department of Cooperatives which results in
poor payment rates to growers. Poor borrowing policies and appropriation of loans have plunged
most coffee cooperatives into debts that they are unable to service with credit from commercial
Marketing agents, millers, Banks and SACCOs which most societies find easier to access charging
between 12% to 24% interest rates p.a compared to Government funds which charge between 3 —

10% p.a.

Whereas the liberalization of coffee milling reduced the barriers to entry, it did not trigger
competitiveness in form of low milling charges. Instead, due to a decline in production,
liberalization created over capacity, which increased the milling and hidden costs that are
ultimately passed to the coffee farmers, further eroding growers’ returns. Milling costs charged by
different milers range between $40 - 65 per tonne of parchment which together with costs for other
services and processing costs make the coffee value chain inefficient and costly to growers,
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In marketing, the cross interactions among value chain actors have denied coffee farmers, as the
principal, the ability to oversee the marketing agents among others marketing their coffee. Most
growers and Cooperative management committee members elected by growers lack the
prerequisite technical know-how to effectively supervise the marketing agents on behalf of the
smallholder farmers. The unintended outcome of such a shortcoming has been marketing strategies
that compromise coffee earnings, especially for smallholder farmers who solidify the view that
marketing agents’ behaviour is an embodiment of unfair trade in the coffee sector. In particular,
the role of brokers has remained central to coffee marketing in Kenya yet these playets are not
licensed by the Authority but by the Nairobi stock exchange, thus denying the Authority any
oversight role in their operations which often results in questionable deals in the market.

Other functions of coffee marketing agents include facilitating warehousing of clean coffee,
preparation of sale catalogs, sale of coffee at NCE, offering finances and distributing coffee
proceeds to various stakeholders. The marketing agents’ performance has not been necessary for
the interest of the coffee owner and they bear minimum risk in trading because of cross-ownership
between some marketing agents and the dealers, enhancing their susceptibility to conflict of
interest in form of insider trading in favour of dealers. Such susceptibility has been made worse
on one hand by the absence of effective oversight by the regulator, which has promoted collusion
between the agencies and the dealers, often denying growers full returns for their produce.

Currently, the brokers who primarily act for farmers and their cooperatives in the coffee auctions
are not licensed by the Authority but by the Nairobi Stocl Exchange which leaves the Authority
with no control of these critical actors. Whereas 90 percent of coffee is traded at NCE, and the rest
through the direct sale window, trading in NCE is conducted by registered marketing agents and
dealers representing farmers and buyers respectively farmers are not allowed to sell their own
coffee at NCE, unless they acquire marketing agent license. The inaccessibility of the NCE by
many players due to stringent licensing requirements makes it lack transparency and an effective
price discovery mechanism.

Additionally, the NCE faces legal, financial and operational constraints and has serious limitations
that impede its effectiveness as an independent, reliable and transparent Exchange and its legal
status remains unclear and the validity of the trading rules is also questionable. The NCE in a real
sense operates more like a coffee auction floor rather than a coffee exchange. In addition to this
ambiguity, there is a need to not only transform the NCE into an auction as well as to further
develop it into a well-established regional coffee auction modeled on the Tea Regional auction in
Mombasa to support not only a revamped local coffee industry but also to serve as a regional
coffee auction hub marketing produce from the eastern Africa region.

On the other hand, direct sales, commonly referred to as the ‘second window® were introduced to
give the growers a direct link with the international buyers of Kenya Coffee in the hope of getting
better prices but its importance in marketing Kenya coffee has remained low, handling only 10%
of the produce marketed. This low performance is attributable to several factors including the fact
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most growers are not able to supply the required volume consistently, most growers have limited
overseas market intelligence and capacity to handle export logistics, most growers cannot market
their coffee and negotiate and handle a contract, and also the fact that transactions under direct sale
are time-consuming and do not meet farmers immediate cash flow needs so not preferred by most

farmers.

In terms of product diversification and value addition, whereas Kenya coffee has unique
characteristics that make it stands out in the world market, the country has however not invested
in positioning herself in the specialty coffee segment as the country prefers to blend other coffee
rather than sell her brand which denies growers the premium prices that specialty coffees attract.

World coffee prices have in recent years continued to rise. The global coffee prices climbed higher
in January 2022, reaching 204.29 US cents/lb, as the consistent rise observed in 2021 continues.
The ICO composite price has shown a continuous month-on-month increase for 16 months in a
row driven by the concerns over supply, due to climate adverse conditions in major producing
countries and increasing freight costs coupled with Covid-19 lockdown restrictions still disrupting
trade flows in Asia (ICO 2022).

Locally, monthly coffee earnings nearly doubled to $90.4 million (Sh10.2 billion) in January as
Kenya benefited from high global prices in the market occasioned by a shortage of produce.
According to the Nairobi Coffee Exchange (NCE), the earnings jumped 90 percent from $47.5
million (Sh5.3 billion) in the corresponding month a year earlier, helped by a shortage of the
produce in the market caused by frost in Brazil that affected production at the world’s leading
producer. The average price of the commodity in the review period hit a high of $338 (Sh38,363)
for a 50-kilo bag from an average of $291 (Sh33,028) in the corresponding period last year.
However, the majority of the Kenyan smallholder farmer, in most parts of the country continue to
receive low payments often less than 40 percent of the prices received at the NCE (Nairobi Coffee
Exchange, 2022)

2.2 Extent of the Problem

Smallholder farmers contribute to over 60 percent of the country’s coffee production. However,
the smallholder farmers face disproportionately high production costs. Fertilizer is one of the
critical inputs in coffee production and it accounts significantly for the proportion of the production
cost. However, in the recent past, fertilizer prices have been increasing, thereby contributing more
to production costs. Such prohibitive prices have triggered some smallholder farmers to use only
manure, and a significant number of farmers do not use either. Furthermore, the weakened
extension services have compromised some smallholder farmers’ ability to appropriately manage
their coffee trees.

In addition, another critical production activity is pest and disease control. It is estimated that 30-
35 percent of the costs go towards diseases and pest control. For instance, it has been documented
by CRI, that uncontrolled Coffee Berry Disease (CBD) and Coffee Leaf Rust (CLR), which are
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the major coffee diseases, can cause over 80 percent loss in addition to lowering produce quality.
The prices of chemicals used for disease control have also significantly increased in the Jast decade.
As a result, 70 percent of smallholder farmers have abandoned the use of these chemicals or use
them sub-optimally,

In addition to the escalating high production costs, the area under coffee is shrinking due to
urbanization high demand for real estate and the lack of a supportive land use policy. The situation,
if not addressed, may reduce high-quality coffee production in the long term.

Studies undertaken in the country also indicate that the average age of a coffee farmer is 60 years.
This finding implies that the youth have opted to abandon coffee farming in pursuit of other more
appealing enterprises such as dairy and horticulture. This lack of interest by youth does not augur
well for the future of the coffee industry.

Whereas the Cooperative Societies process and market coffee for most smallholder farmers, the
lack of effective oversight has allowed Cooperatives committees to overstate their operational
costs, and allegedly have under-hand deals with millers, marketing agents and other service
providers. This in addition to high processing losses erodes growers’ income and this is evident in
the Cooperative societies’ differences in cherry payment schedules and is the cause of the variation
in cherry payments per kilogram and whereas some Cooperative societies consistently pay
reasonable amounts for cherry delivered, most consistently pay poorly.

Further, whereas the milling agreements set obligations for millers and the growers, in many
instances the miller does not safeguard the interest of the farmers. This problem is magnified
further with cross-ownership between millers and marketing agents, Generally, upon receipt of the
parchment, the miller determines the quality and grade of the coffee in the absence of the coffee
owner. The absence of effective oversight from the government and ErowWers encourages some
millers to overstate the milling loss, manipulate grades, interchange coffee ownership, and
introduce hidden charges which leads to loss of volume and reduction of quality malking the coffee
value inefficient and costly venture for growers.

As a result of the abave factors, despite improving global coffee prices, payments to farmers have
remained low. In 2015 for example, based on the prices of the main grades which form the bulk
of the sales volume at the NCE, the average price per kg of green coffee was Kshs. 477 equivalent
to Kshs. 68 per kg of cherry in 2015. This price could have been as high as Kshs. 85 per kg of
cherry for farmers producing AA and other high-value grades. However, the majority of the
Kenyan smallholder farmer, in most parts of the country, received Kshs. 30-40 per kg of cherry
during 2014/15. This was less than 40 percent of the prices received at the NCE. In addition, though
coffee is paid for in US$ to marketing agents who keep the cash for seven days or more, a majority
of them pay farmers in Kshs. and not on time, Therefore, most farmers do not benefit from any
potential currency gains, (Report of the National Task Force on Coffee Sub-Sector Reforms,
2016).
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Apart from the low payments received, many growers have to wait for almost 6 to 8 months to
receive payments. This delay is mainly attributed to the time for coffee to be processed, milled,
and offered for sale at NCE, and the delays in the processing of payments. Although these
payments to growers are required by law to be made within 14 days, this is hardly the case. Quite
often, there are complaints of even further delays at the cooperative level, Some of these delays
are attributed to managerial inefficiencies, including coffee factory management's limited capacity
to process payments and in some cases, indebtedness of the societies sometimes borrowed against
the growers’ deliveries (Nairobi Coffee Exchange news, 2022).

While Kenya has the natural advantage in the specialty coffee segment, given the premium prices
it attracts, the country has not invested in positioning itself in this segment. Key bottlenecks to
servicing the specialty segment include the fact that the country has preferred to blend other coffee,
not to sell its brand; In Kenya, farmers are not allowed to market their coffee, and therefore do not
know the opportunities in the market including branding for target niche markets, lack of no
information on supply or how to buy, as well as ways to authenticate the sources and absence of
Kenya flavor based coffee classification as opposed to selling coffee by bean-sizes description
such as AA, AB etc. as is currently the situation. This form of description accords no meaning or
loyalty to customers. Thus, Kenyan coffee, in many ways, the coffee lacks distinguishing marks
and is sold as a raw material with no value addition. (Report of the National Task Force on Coffee
Sub-Sector Reforms, 2016).

2.3 Rationale/Justification of the Proposed Amendments

The Crops (Coffee) (General) Regulations, 2019 have now been implemented for about two years
but the regulations did not realize the intended transformation of the coffee industry in the country
due to various emerging challenges identified. Besides, several developments in the industry have
necessitated additional interventions. The need to address these emerging challenges and the
proposed additional interventions have informed the development of the proposed Crops (Coffee)
(General) (Amendment) Regulations, 2022,

The proposed regulations seek to align the coffee sector regulations fully to the Crops Act 2013
which is the parent Act by licensing value chain players in line with the Constitution 2010 and the
Crops Act 2013 and to remove conflicts brought about by the Crops (Coffee) (General)
Regulations, 2019 which provided for regulatory roles by other agencies in the industry including
the county governments and the Capital Markets Authority (CMA) thereby resulting to possible
conflicts between these different government agencies while denying the AFA full oversight role
in the sector. In addition, the proposed amendments will address various emerging issues
especially on governance in coffee cooperatives which handle most of the coffee produced by
smallholder growers by defining eligibility criteria for cooperatives board members, gender
inclusivity and term limits, allowable sources of borrowing and set limits on interest rates for credit
as well as requiring members’ participation in key decision making in the cooperatives included
in the selection of millers and borrowing. By regulating the cost of credit and setting the limit for
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coffee milling charges at Kshs. 4,000.00 per tonne of parchment milled, and the processing losses
at 19%, the proposed amendments will increase the returns to the growers, transforming the coffee
sector from being inefficient and costly as it is currently considered by many growers.

Whereas the NCE has served as the primary coffee marketing platform in Kenya, the Crops
(Coffee) (General) Regulations, 2019 did not provide clarity on the identity, nature and legal status
of the Nairobi Coffee Exchange (NCE) and the exchange has continued to operate as an auction
floor rather than an exchange. The regulations eliminated the commercial Marketing Agent and
the role was shared between the DSS, NCE and the Broker licensed under CMA. In the past two
years, the situation has presented a legal lacuna that necessitated the CS to issue a legal notice to
extend the presence of Marketing Agents in the marketplace due to the lack of the necessary
infrastructure namely the DSS and NCE management committee. It is therefore a priority that this
gap is urgently addressed to enable the NCE to operate as envisaged in the regulations as this has
been causing confusion, conflict, and uncertainty in the industry. The proposed amendments will
also introduce an independent auction organizer in the NCE which will remove underhand deals
and promote transparency and fair trade practices in coffee auctions. Further, the proposed
amendments seek to subject coffee sold through direct sales auction pricing which will ensure that
coffee sold in direct sales is not undervalued, thus ensuring growers get real value for their coffee
whichever mode of sale is used. The amendments also provide for the development and
establishment of a regional coffee auction modeled on the Tea Regional auction in Mombasa as a
cotfee auction hub for both the local coffee and coffee from other neighboring countries.

The proposed amendments will provide clarity on shared functions between the national and
county governments in agriculture which is a devolved function by providing for stakeholders and
growers to obtain necessary licenses and permits at the county level at a lesser cost and promote
greater harmony with county governments. The proposed amendments will also encourage the
digitalization of processes such as licenses and permits to vide AFA IMIS system for improved
information management and planning.

The gazettement and implementation of the proposed amendments will provide clarity of roles and
remove ambiguity, duplication of roles, bring harmony in the regulation of the coffee industry and
eliminate duplication of payments, rationalizing licensing fees to the volume of business -
graduated licence fees thus reducing the cost of doing business in the industry, even out the cost
of the various industry services for growers thereby reducing costs for the growers and regulate
public borrowing to ensure affordable credit for coffee growers which will all contribute to
maximizing returns to coffee growers

2.4 Regulatory Contextualization

Coffee was first planted in Kenya at Bura in the Taita Hills in 1893 before spreading out to the
central Eastern, Rift Valley and western Kenya then grown only by white settler farmers in the so-
called white highlands. In the 1930s, following the Devonshire White Paper report of 1923, the
colonial government allowed controlled planting of coffee outside European-settled areas,
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particularly in Kisii and Meru and there was no statutory control, in terms of crop husbandry,
production, processing, grading and marketing. The marketing of coffee was handled by
individuals and through rudimentary institutions between 1900 and 1933. At the request of coffee
farmers, the colonial government enacted the Coffee Industry Ordinance in 1932 and established
a Coffee Board (CB) in January 1933. The role of the Coffee Board was licensing, inspection and

promotion.

The Coffee Marketing Board (CMB) was established under Coffee Marketing Ordinance No. 6 of
1946 and became fully operational on 1 July 1947 to cater for coffee marketing activities, with
functions including central warehousing, sales of coffee at central auctions, liquoring and
financing.

In 1954, the colonial government’s Swynnerton Plan was introduced, with the main objectives of .
land adjudication and consolidation. The plan also facilitated African acquisition of land and so
led to the expansion of coffee production. The first African coffee cooperatives were registered
soon after the implementation of the plan.

Ordinance No. 26 of 1960 consolidated the Coffee Industry Ordinance and the Coffee Marketing
Ordinance into the Coffee Ordinance Cap 333. This came into effect on 5 July 1960, when the
Coffee Board of Kenya (CBK) and the CMB were established under the same law.

After independence, the Coffee Ordinance became Coffee Act and retained the licensing regime
to control the value chain. The independent government also created the Coffee Development
Authority (CDA) to provide extension services and funding for wet mills for small-holder farmers
under the ambit of cooperatives. To guarantee cherry supply to cooperatives, an amendment of the
Coffee Act empowered the Minister in charge of agriculture to prescribe that a farmer owning less
than 20 acres should join cooperatives. The threshold for mandatory membership of cooperatives
has since fallen to five acres as ‘larger’ smallholder farmers demanded independence from pooling
their coffee with others without fair compensation. (The fate of coffee in Kenya- an assessment of
factors affecting the small-scale coffee producers’ decision-making process, Rasmussen, Kapande,
Eisler, Sigaard and Gedremichae, 2014)

Act 13 of 1971 abolished the CMB and consolidated the function of coffee marketing within the
regulatory functions of the CBK. Since then, the CBK controlled the coffee sub-sector up to July
2001, when a new Coffee Act 2001 was enacted that specified new roles for CBK as an industry
regulator.

The collapse of the International Coffee Agreement (ICA) in 1989 precipitated a major decline in
coffee prices globally and locally arid ignited the call for reforms in the coffee sub-sector in Kenya.
These initiatives for reforms gained momentum in 1993 and were partly pushed by the Coffee and
Tea Parliamentary Association (COTEPA).

Further reforms were undertaken in 2001 following international and domestic pressure to
liberalize marketing, which was controlled by CBK. These reforms were embodied in Sessional
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Paper number 2 of 2001. The marketing function (warehousing, custody of warehouse receipts,
auctioning, and payments processing) was granted to millers and marketing agents.

The Finance Act of 2005 amended the Coffee Act 2001, to introduce a second window of selling
coffee referred to as direct coffee sales. However, the regulations were never amended to allow
the farmers to trade at NCE. The last amendments to the Coffee General rules were undertaken in
2012 to establish a ministerial committee to manage the Nairobi Coffee Exchange (NCE). The
amendment also barred the grower marketing agents from trading at NCE. Further, the government
developed a policy that called for a major shift in form of consolidation and coordination of
regulatory and research functions. The policy shift was embedded in the Agriculture Sector
Development Strategy (ASDS) of 2010.

In line with the ASDS, Parliament enacted Agriculture, Food Authority (AFA) and Crops Act,
2013, which repealed the Coffee Act, 2001. Among others, Coffee Board became a directorate
under AFA, with regulatory oversight of the sub-sector. Since then, the Coffee Directorate has
been administering the sub-sector using Coffee General Rules, which were issued under the
repealed Coffee Act, 2001.

Following the promulgation of the Kenya Constitution 2010, certain functions related to
agriculture, including the provision of extension services, were devolved to the county
governments, giving the County governments a role in the development of the coffee sector in
their counties.

His Excellency the President appointed a National Taskforce on the Coffee Subsector Reforms on
3rd March 2016 vide gazette notice No, 1332 and which proposed major changes to address the
challenges of the coffee sector and turn it around.

The Crops (Coffee) (General) Regulations 2019 were gazetted in 2019 to replace Coffee General
Rules to regulate the coffee sector and are currently in use. (Report of the National Task Force on
Coffee Sub-Sector Reforms, 2016)

2.5 Policy Background

Agricultural policies in Kenya have been developed around the main objectives of increasing
productivity and income growth across the different sectors and sub-sectors. Within this
framework, several policies have been formulated and implemented to introduce stability in
agricultural output, commercialize and intensify production, and promote appropriate and
participatory policy formulation and environmental sustainability across both food and cash crops
including coffee.

The Economic Recovery Strategy (ERS) 2003-2007 was drafted with these aims as a background
and was centered on the development of the three main sectors (i.e. agriculture, manufacturing and
services) of the economy. The strategy involved several interventions in the agriculture sector, the
main ones being providing single enabling legislation, rationalizing roles and functions of
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agricultural institutions, developing the irrigation schemes across the country, strengthening
extension services and increasing smallholder access to credit. Within this context, in 2004
MoALF & C drafted and endorsed the Strategy for Revitalizing Agriculture (SRA), spanning up
to 2014, that aimed to create a vibrant, business-oriented agricultural sector, producing jobs in
rural areas and participating in regional and international trade.

In June 2008, the government launched Kenya Vision 2030 as the strategic document for Kenya's
economic and social development. The main objective of the strategy was to transform Kenya into
‘a newly industrializing, middle-income country providing a high quality of life to all its citizens
in a clean and secure environment’ (Government of Kenya, 2007). In this document, agriculture is
considered a strategic sector for the achievement of the 10% annual growth rate target through the
transformation of smallholder agriculture from subsistence to commercially oriented and modern

agriculture.

The Kenya Vision 2030 (Third Medium Term Plan 2018-2022) is a nationwide multi-sectorial
document that outlines the main policies, legal and institutional reforms as well as programs and
projects that the Government plans to implement during the period 2018-2022. It is a part of the
implementation process of the Kenya Vision 2030, the national strategy covering the period from
2008 to 2030 which aims to transform Kenya into a newly industrializing, middle-income country
providing a high-quality life to all its citizens through three pillars: economic, social and political

The endorsement of the vision was followed by a review of the SRA that led to the development
and approval of the ASDS 2010-2020, the main objective of which was to achieve a food secure
and prosperous nation by 2020. The strategy identifies four major challenges for Kenyan
agriculture: persistent low productivity; sub-optimal land use mainly related to the growth of the
population; inefficient markets due to insufficient storage capacity and poor access to markets; and
the low levels of value addition and largely informal value chains. To address these challenges,
the ASDS set out strategic objectives for each agriculture sub-sector including the coffee sector
and listed six major intervention areas: irrigation and water management, land use, the
development of northern Kenya, natural resource management, and the development of river
basins, and forestry and wildlife.

The ASDS provided the basis for the implementation of the CAADP Compact and the formulation
of the Medium Term Implementation Plan (MTIP) 2010-2015 that was developed to ensure the
implementation of the ASDS. The MTIP was revised in 2013 and included a ‘Results Framework’
based on six pillars: (i) increasing productivity and commercialization, (ii) promoting private
sector participation, (iii) promoting sustainable land and natural resources management, (iv)
improving agricultural services, (v) increasing market access and trade, and (vi) promoting
effective sector coordination and implementation.

Agriculture Sector Transformation and Growth Strategy (ASTGS), 2019-2029 is a ten-year
nationwide sectorial document aiming at developing and transforming the agricultural sector to
achieve what is established by Article 43 of the Constitution which states that Every person has
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the right to be free from hunger, and to have adequate food of acceptable quality”. To reach the
overall goal it establishes 3 anchors for the first 5 years as follows (i) increase small-scale farmer,
pastoralist and fisher-folk incomes; (ii) increase agricultural output and value add, and (iii)
increase household food resilience.

Big 4 Agenda: The Big Four Agenda is an economic blueprint that was developed by the
government to foster economic development and provide a solution to the various socio-economic
problems facing Kenyans built on the 4 pillars of food security and nutrition, affordable universal
health care, Affordable housing and Enhancing manufacturing by the year 2022.

The fourth schedule of the Constitution of Kenya 2010 has assigned specified functions on
agriculture to the national government and the county governments and it stipulates that the two
levels of government shall conduct their mutual relations based on consultation and cooperation
(Article 6 and Article 189 (1) (b) (c)). The role of the National government is to formulate and
implement national agricultural policies and strategies to develop the agricultural sector. The roles
of county governments include agriculture (crop husbandry); implementation of programmes in
the agricultural sector to address food security in the county; development of programmes to
intervene in soil and water management and conservation of the natural resource base for
agriculture; land development services for horticultural production for food security and others.

The various County Integrated Development Plans (CIDPs) and country-specific legislation,
policies and strategies: Individual county governments have developed different pieces of country-
specific legislation, policies and strategies for the development of agricultural production and
marketing in the individual counties. These instruments will affect the coffee industry in individual
counties.

International and regional conventions and agreements: Kenya is also a signatory of various
International coffee policies and treaties which are employed by the international community to
regulate trading or to reduce the volatility of different product markets. These include trade
agreements, international arrangements or controls or limitations on activities on commodities
markets, regional and bilateral policies that are employed by governments to regulate trade. These
policies among others include export bans or limitations, variable export taxes or import tariffs
among others.

There are other relevant legislations to the production, processing and marketing of coffee. These
include:

The Crops Act 2013 was enacted to accelerate the growth and development of agriculture in
general, enhance productivity and incomes of farmers and the rural population, improve the
investment climate and efficiency of agribusiness and develop crops as export crops that will
augment the foreign exchange earnings of the country, through the promotion of the production,
processing, marketing, and distribution of crops in suitable areas of the country.
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Agriculture and Food Authority Act No. 13 of 2013 is an Act of Parliament to provide for the
consolidation of the laws on the regulation and promotion of agriculture generally, to provide for
the establishment of the Agriculture and Food Authority, to make provision for the respective roles
of the national and county governments in agriculture excluding livestock and related matters in
furtherance of the relevant provisions of the Fourth Schedule to the Constitution and connected

purposes

Agricultural Produce (Export) Act (Cap 319) is An Act of Parliament to provide for the grading
and inspection of agricultural produce to be exported, and generally for the better regulation of the
preparation and manufacture thereof. This Act makes provision for the public control of the
exportation of agricultural produce and any other article produced or derived from farming
operations that the Minister, by notice in the Gazette, declares to be agricultural produce for this

Act.

Food, Drugs and Chemical Substance Act (Cap 254) is an Act of Parliament to make provision for
the prevention of adulteration of food, drugs and chemical substances. This Act provides rules for
the placing on the market of food, drugs for man and animal and chemical substances, establishes
the Public Health (Standards) Board and makes otherwise provision for the control of the quality
and safety of food, drugs and chemical substances to be placed on the market of Kenya.

Public Health Act (Cap 242) is concerned with the protection of public health in Kenya and lays
down rules relative to, among other things, food hygiene and protection of foodstuffs, the keeping
of animals, protection of public water supplies, the prevention and destruction of mosquitos and
the abatement of nuisances including nuisances arising from sewerage. The Act establishes the
Central Board of Health and County health management boards. It also establishes and defines the
functions of health authorities.

Trade Description Act (Cap 505) is an Act of Parliament to prohibit misdescriptions of goods,
services, accommodations and facilities provided in the course of trade, prohibit false or
misleading indications as to the price of goods and confer powers to require information or
instructions relating to goods to be marked on or to accompany the goods or to be included in
advertisements.

Weights and Measures Act (Cap 513) is an Act of Parliament to amend and consolidate the law
relating to the use, manufacture and sale of weights and measures and to provide for the
introduction of the International System of Units (SI). This Act would apply to agriculture produce
trading in regard to their correct weights and labeling for efficient marketing.

Standards Act (cap 496) — This Act makes provision for the promotion of standards in Kenya and
this purpose established the Kenya Bureau of Standards as a body corporate. The Bureau promotes
standardization in industry and commerce in Kenya and carries out other functions assigned to it
under this Act. The Act also establishes the National Standards Council which among other things,
supervises and controls the administration and management of the Bureau, declares standards and
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advises the Cabinet Secretary on standards policy. The Act further sets out procedures for the
control of standardization marks and undefined permits including for agricultural produce and
products

The Kenya Agricultural and Livestock Research Act, 2013 No. 17 0f 2013 is an Act of Parliament
to provide for the establishment and functions of the Kenya Agricultural and Livestock Research
Organization; provide for organs of the Organization; provide for the coordination of agricultural
research activities in Kenya, and connected purposes.

Pest Control Products Act Cap 346 of 1982 is an Act of Parliament to regulate the importation,
exportation, manufacture, distribution and use of products used for the control of pests and of the
organic function of plants and animals and for connected purposes.
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3.0 EFFECTS OF THE PROPOSED AMENDMENT REGULATIONS
3.1 The Crops (Coffee) (General) (Amendment) Regulations, 2022

The Crops (Coffee) (General) (Amendment) Regulations, 2022 have been developed by the
Cabinet Secretary for Agriculture, Livestock, Fisheries and Cooperatives in consultation with the
Agriculture and Food Authority and county governments to give effect to section 40 of the Crops

Act.

The Ministry gazetted the Crops (Coffee)(General) Regulations 2019 to facilitate the
implementation of the provisions of the Act. However, due to technical challenges realized in the
implementation of the Regulations and the Act, proposed amendments to the regulations. The
Amendment Regulations will contribute to the effective implementation of the Act specifically in
relation to coffee by providing for the regulation, promotion and development of the coffee
industry in Kenya. The primary objectives of the different provisions of the proposed Amendment
Regulations are discussed herein below:

The amendment in clause 3 of the draft regulations inserts several definitions that are considered
important to the coffee industry players, coffee products, processes and documents which had been
omitted in the lists of definitions under the Crops (Coffee) (General) Regulations, 2019. The
definitions introduced include; auction organizer, cherry, buni, compliance certificate, grower
marketer, grower miller, management agent, miller-marketer and person. In addition, the
amendment also seeks to redefine some definitions as provided in the Crops (Coffee) (General)
Regulations, 2019. The redefinition is meant to improve the meaning and align the terms to the
intended purposes of these regulations as well as ensure a common understanding of the subsector
players in the coffee industry. Some of the terms proposed for redefinition include auction, coffee
business, direct settlement system and a sales catalogue.

The Amendment Regulations seek to delete the terms “agent” and “broker” from the definitions
in the Crops (Coffee) (General) Regulations, 2019 as these terms may not have a common ultimate
definition and may have several different meanings, which may lead to different interpretations of
the objectives and provisions of the Crops (Coffee) (General) Regulations, 2019, thus hamper
harmonized and effective implementation of the regulations across the entire coffee sector in the
country. The Amendment Regulations introduced new definitions, redefined several terms and
also deleted some terms. This is geared towards achieving a common distinctive meaning of each
of these definitions within the Kenyan coffee sector while ensuring the inclusion of all coffee
industry nodes actors and processes in the coffee regulations which is critical for the coherent and
effective implementation of the Crops (Coffee) (General) Regulations, 2019 in the country.

Under clause 4, the Amendment Regulations amends clause 4(2) (a) of the General Regulations
and introduces “auction organizer” and miller-marketer” to the list of coffee sector actors who
require certificates or licenses from the Authority to conduct their specific businesses within the
coffee industry. This amendment, therefore, mandates to Authority to issue licenses to coffee
auction organizers and miller marketers who were previously not provided for in the Crops
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(Coffee) (General) Regulations, 2019. This enables the Authority to monitor performance, review
compliance to the provisions of these regulations and access critical data and information on the
operations of coffee auction organizers and miller-marketers to inform better industry planning,

Additionally, clause 4(2) (d) is proposed for amendment to include the national body for the time
being responsible for Standards together with the Authority as collectively responsible for the
development, oversight and enforcement of quality standards in the coffee industry. This is
necessary because the quality standards mandate is domiciled within the Kenya Bureau of
Standards which has the infrastructure and legal framework for this role.

A further amendment of regulation 4 introduces a new clause 4(2)(i) imposing a mandate upon the
Authority of undertaking inspections and surveillance of industry players. This obligation will
allow the Authority to continuously monitor the compliance of all industry players and as well to
access their eligibility for issuance or renewal of licenses and oversight the coffee sector
performance in general.

Regulation 5(2)(c) is amended by replacing the “milling” and with “grower miller which means a
grower who mills own parchment or mbuni as per the amended definitions in regulation 2 to
accommodate the revised definition of this category of coffee industry players.

Regulation 7, proposes to amend clause 7(5) of the General Regulations by deleting it and
replacing it with a new registration mandate of the Authority to register coffee warehousemen,
warehouses, coffes miller-marketer, grower marketers, grower millers, auction organizers, coffee
buyers, roasters, importers and certification companies, and maintain up to date register on them
and share with the respective counties. This amendment deletes coffee millers, brokers, and agents
and introduces coffee miller-marketer, grower marketer, grower miller, and auction organizer as
per the amendments on definitions in regulation 2. This amendment, therefore, revises the coffee
sector players’ categorization for registration by the Authority to include all players and their roles
as now defined in the proposed regulations and does away with coffee brokers as they are known
in the coffee marketing processes and who are not licensed by the Authority but by the Nairobi
stock exchange which has left the Authority with no mandate of them despite the key role that paly
in coffee auctions and marketing.

Additionally, the Amendment Regulations insert a new provision in sub-clause 7(8) which
introduces a two five-year term limit for directors of coffee co-operatives, 7(9) which will require
that not more than two-thirds of the directors to be of one gender, and 7(10) which demands that
nominees for directors meet the requirements of Chapter Six of the Constitution. These
amendments seck to improve the governance of coffee cooperatives and to promote gender
inclusivity for more participation by women in the coffee industry decision-making roles.

Further, it introduces sub-clause 7(11) allows every coffee factory by the resolution of its members
n an annual general meeting, to apply for registration as a cooperative society under the Co-
operative Societies’ Act. This will allow factory members' factories to register as cooperatives to
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manage their own affairs and avoid inefficiencies within large cooperatives which erode the profits
 of well-performing factories.

Clause 7(12) mandates county governments, in consultation with the Authority, to issue
distinguishing marks and grower codes as need be. This amendment will promote the branding
of coffee products at the grower, factory, and cooperative and even at the county level for
marketing which will promote the need for enhanced coffee quality and standards compliance and
growers' coding and registration for more effective produce traceability. This will contribute to the
general improvement of coffee production, quality and innovative marketing strategies.

Clause 7(13) will require the estate or a co-operative society offering coffee for sale or export not
to use any distinguishing mark and grower code to market and identify such coffee unless the mark
is registered by the county government in consultation with the Authority. This will promote the
establishment of distinguishing marks and grower codes at the county level and at the national
level which will allow for continuous monitoring of such cooperatives and growers to inform
industry policy review and interventions.

Regulation 10 clause 10(1) (d) is proposed for amendment to provide for the role of the county
governments in the registration of miller-marketers. This amendment recognizes the devolved
government structure and more specifically the mandate of county governments in agriculture
which is a devolved function.

Regulation 10 is further proposed for amendment by deleting section 10(2) (a) which provided for
the licensing of coffee liquoreur’s licences and introduce new sub-clauses for licensing of other
coffee industry players including 10(2)(h) “grower marketer licence” — licensing a grower to
market own coffee; 10(2)(i) “auction organizer licence” — licensing for the conduct of coffee
auctions” and 10(2)(j) * miller- marketer Licence” - licensing the holder to conduct the business
of milling and marketing coffee at a fee. These amendments introduce licenses specifically for
grower marketers, auction organizers and miller- marketers who are new introductions in the

regulations.

Regulation 11 (4) is proposed to be amended to prevent a holder of a coffee buyer’s licence or any
other entity associated with such holder not being licensed as a miller-marketer, roaster or
warehouseman. This amendment aims at ensuring the separation of roles within the coffee industry
and prevent the possibility of coffee buyers developing into oligopolistic or even monopolistic
coffee agencies that would vertically integrate their different roles and with time dominate and
destabilize the sector which would be a threat to the survival of smallholder coffee organizations
who are the backbone of the Kenyan coffee sector,

Regulation 14(1) is proposed to be amended for Licences issued by the licensing authority run
from 1st October to 30th September of every year and application for renewal of a licence be made
to the Authority not late than the 1st day of September in which the current licence is to expire to
align the lincensing validity period to the coffee year which runs from 1% September to 30%
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October. This will allow harmonized reviews and analysis of the individual players and sector
performance within the definite defined period of the coffee year on different parameters and trend
analysis.

Regulation 20 is proposed to be amended by deleting clause 20(1) which confined Coffee research
to be undertaken by only the Kenya Agricultural and Livestock Research Organization, higher
institutions of learning or private entities accredited by the National Commission for Science,
Technology and Innovation and that all research findings be validated by KALRO before being
rolled out. This provision may discourage on-farm research even by large abled large estates and
use of indigenous technical knowledge (ITK) in coffee, especially among smallholder farmers and
may also increase the cost of research by requiring validation of all findings by KALRO.

Regulation 22(1) is proposed for amendment by inserting sub-clause (a) to provide for the
procedure of appointment of a licensed miller-marketer for the milling parchment and buni coffee
and the marketing of clean coffee by growers of a coffee factory by a resolution of members in an
Annual General Meeting competitively. This is expected to promote transparency and
participation of growers in the appointment of a miller-marketer to handle their coffee as well as
promote efficiency in the delivery of these services through the competitive selection of miller-
marlketers.

Regulation 22(1) is further amended by inserting sub-clause (b) which will require the
management of every coffee factory within two months of the end of the crop year to call a meeting
of out-growers to choose the registered miller-marketer from amongst at least three miller-
marketers invited to make representations to the out-growers. This will allow active participation
of out-growers in the selection of miller-marketers, thus promoting transparency and contributing
to efficiency in service delivery in these services through a selection of the most eligible miller-
marketers.

In addition to the above, the insertion of sub-clause (c) provides for the CECM Agriculture to
attend or be represented in the meetings introduced by sub-clause (b). This will ensure these
meetings are conducted in accordance with the required pmcedure and the will and the interest of
smallholder farmers are respected and protected.

An additional sub-clause (d) in regulation 22(1) will require that each registered miller
participating in the meeting choose a miller to make all disclosures of all charges and fees
necessary to enable farmers to make an informed decision. This will protect the growers from the
mntroduction of new or other hidden costs for services by such millers later during the contract
period.

A new sub-clause (e) in regulation 22(1) will require that every resolution made for the
appointment of a miller-marketer, shall within fourteen days, be filed with the county government
and copied to the Authority. This will allow monitoring of compliance to the agreed terms by the
miller-marketer during the period of engagement by the county govermment and the Authority.
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Proposed amendments in Regulation 22(2) introduce new sub-clauses on the conditions of coffee
Milling which provide that (a) miller-marketers licensed under this part shall charge up to one per
centum of the value of the coffee sold as marketing fees; (b) The milling losses allowable under
this clause may be capped at nineteen percent of parchment coffee milled and (c) The cost of
coffee milling and related activities (handling, sorting, grading, packaging, warehousing charges)
shall not exceed Ksh4,000.00/ton of coffee delivered. This will protect growers from excessive
charges for services rendered by miller-marketers and ensure efficiency by capping the allowable
losses, thus enabling better returns for growers.

Regulation 23 is proposed for amendment by replacing sub-clause 23(1) and introducing a new
clause that prohibits coffee miller-marketers to offer farmers financial support. Such financial
support is very inviting to cash strained cooperatives and many times the leadership of such
cooperatives commits growers to such support without their knowledge, often leading to high
losses due to high-interest rates, unscheduled recoveries from growers’ coffee delivered to the
millers and some case even total collapse of such cooperatives due to the resulting indebtedness.

Regulation 23 is proposed for further amendment by the introduction of a new clause 23(2) that
requires coffee auctions to be managed by an auction organizer licensed by the Authority. This
provides for an independent agent to organize auctions thereby promoting transparency in coffee
auctions to the benefit of all coffee auction stakeholders.

Regulation 23(3) is proposed for amendment to include the coffee industry actors newly defined
in these regulations i.e. Licensed miller-marketers and grower marketers. This amendment
provides the legal framework for these two to trade in the coffee auctions.

Regulation 23 is further proposed for amendment by the introduction of new sub-clauses (5) which
prohibits the holder of a miller-marketing license to participate by himself or by his agent in the
buying of coffee and (6) which prohibits parallel directorships and cross-ownership of shares in
miller-marketers and coffee buying companies. This seeks to entrench fair trade practices in coffee
marketing and eliminate possible acts of colluding by such players with multiple interests.

In addition, regulation 23 is additionally proposed for amendment by inserting a new clause 23(5)
to allow the Nairobi Coffee Auction to establish an auction system for the conduct of auctions for
Kenya Coffee and coffees from the region and 23(6) allowing the NCA to develop trading rules
for the conduct of auctions of Kenya coffee and coffees from the region in consultation with
members from countries who seek to join the regional auction. These rules will guide the operation
of the NCA and are important to the smooth operation of the NCA.

This regulation (23) is also proposed for amendment by inserting a new sub-regulation 23(7) which
requires an auction organizer to fulfill requirements under the Second Schedule under these
regulations which specifies the various eligibility requirements and fees. This clause requires the
Auction organizer to fully comply with these requirements and fee payments before being licensed
by the Authority.
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Regulation 24 is proposed for amendment by inserting a new sub-regulation 24(2) which requires
that direct coffee sales be subject to price competition at the Nairobi Coffee Auctions whereby the
direct sales price shall serve as a reserve price. This will ensure that coffee farmers will not be
victims of depressed prices even from prospective direct sales. Further to this sub-clause 24(2), a
new clause 24(3) is proposed for insertion and which where the coffee referred to in subsection
(2) fetches a higher price at the Coffee auction than the direct sale price offered, the prospective
direct sale buyer shall have the ri ght of first refusal to buy the coffee at the auction price and
subsequently if the prospective direct sales buyer refuses to buy the coffee at the Coffee auction
price, the coffee shall be sold to the highest bidder above the reserve price at the auction. This
provision will guarantee growers of the best possible coffee prices always even then they opt for
direct sales,

Regulation 25 is proposed for amendment by amending sub-regulations 25(4) by deleting the term
“exchange” and replacing it with the term” auction organizer aligned to the role of the auction
orgamizer introduced in these regulations. In addition, this regulation (25) is further proposed for
amendment by inserting a new sub-regulation 25(8) that demands that all payments to growers for
coffee sold and for services rendered for such coffee whether by miller-marketers, warehousemen,
auction organizers, coffee societies and factories be paid into their individual accounts from the
direct settlement system. This will protect payments due to growers and other service providers
from possible risks of diversion, misappropriation, and unapproved appropriations and even
delayed disbursement of payments.

This regulation is proposed for further amendment by inserting a new sub-clause 25(10) that
restricts payments to factories or societies from the direct settlement system for operations and
maintenance to five per centum of the value of coffee sold net of the milling, warehousing and
marketing costs. This requirement will also assist in protecting the grower's returns from being
used to settle excessive milling, warehousing and marketing costs and will foster utmost efficiency
in the provision of these services.

Sub-regulation 25(8)(d) of regulation 25 will require an amendment to replace the term” broker”
and substitute it with the term “miljer marketer” as per the revised definition ofterms in regulation
2 of these regulations,

in setting the volumes, lot sizes, dates and times for holding coffee auctions and determining the
order of the sales catalogues for every sale and ensuring that reasonable access to the auction is
given to all persons licensed to trade in consultation with grower marketers or appointed miller-
marketer in place of the Exchange. This will facilitate smooth operations and encourage
participation in the auctions.

Sub-regulation 25(8)(i) is to be amended by deleting the term “broker” and “exchange” and
substituting the same with - the term “miller-marketer” and “auction organizer” respectively. This
will reflect the revised definitions in the regulations as per regulation 2 of the regulations, In the
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same way, in sub-regulation 25(8)(j) the term “broker” is proposed to be substituted with - the
term “miller-marketer”; in sub-regulation 25(8)(K) the term “exchange” is proposed to be
substituted with the term “Auction”; sub-regulation 25(8)(1) is proposed to be amended by deleting
the term “broker”; in sub-regulation 25(8)(m) the term “exchange” proposed to be substituted by
the term “auction organizer” and the word “overseas” after the words “transferred to the”; in sub-
regulation 25(8)(o) the term “exchange” proposed to be substituted by the term “auction
organizer”; in sub-regulation 25(9) the term “exchange” proposed to be substituted by the term
“auction organizer”; and in sub-regulation 25(10) the term “coffee exchange regulations” proposed
to be substituted by the term ” coffee trading rules”.

Regulation 25 is also proposed for more amendments with the insertion of a new sub-regulation
25(11) that requires commercial banks which express interest in the establishment of a Direct
Settlement system to fulfill requirements stipulated under Schedule Two under these regulations
i.e. be compliant with the requirements and fees outlined in schedule two of these regulations like
all other actors in the coffee industry.

Also, a new sub-regulation 25(12) requires the Nairobi Coffee Auction to enter into service
agreements with commercial banks which qualify and are appointed to offer the services of Direct
Settlement System services for the coffee subsector. This will ensure seamless operations in the
NCA for the NCA will oversight the execution of the service agreements while another new sub-
regulation 25(13) will require these commercial banks appointed to offer Direct Settlement
Services to submit returns to the coffee auction management as specified by the Exchange which
will facilitate the over sighting role of the NCA.

Regulation 26(1) is proposed for amendment sub-regulation by deleting this sub-clause and
substituting it with a new sub-regulation that requires a grower marketer or a miller-marketer in
consultation with the auction organizer to prepare a sales catalogue for all the coffee in a licensed
warehouse in accordance to the coffee trading rules and these Regulations. This will promote
documentation in the coffee industry and ensure availability of up-to-date sales catalogue(s) and
allow computation of real-time data on coffee stocks available for sale which will support more
informed coffee marketing decisions, strategies and policies and the amendment also aligns with
the revised sector actors’ definitions per regulation 2 of these regulations.

Regulation 32 is proposed for amendment by amending sub-regulation 32(2) which leaves the
responsibility of developing a training curriculum, conducting examinations and issuance of
certificates for coffee liquorers to the Authority in consultation with industty stakeholders and
leaving out accredited universities of higher learning whom may have little exposure to coffee
liquoring.

Sub-regulation 32(4) is proposed to be amended to provide for the licensing of independent coffee
liquorers which will ensure fair practices in coffee liquoring.
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Sub-regulation 32(8) is proposed to be amended to provide for the licensing of independent
cupping centres which will ensure fair practices in quality assessment processes at the centres.

Sub-regulation 32(9) is proposed for amendment by replacing the word” exchanges” and
substituting thereof with the word *“auctions” to align to the revised definitions as per regulation 2
of these regulations. Similarly; 33(2) by inserting the terms “miller-marketer”, “grower miller”
and “grower marketer”; 33(3)(a) by inserting the terms” food science and technology” after the
term “engineering”; regulation 34 34 by deleting the term “millers” and substitute thereof with the
terms “miller-marketer”, “grower miller” and “grower marketer”; and sub-regulation 37(1) by

deleting the words “millers” and substituting thereof with the terms “miller-marketer , “grower
miller” and “grower marketer.

Regulation 38 is proposed for complete replacement by a new regulation which provides that the
interest rate on borrowing by a coffee factory/cooperative society against growers' assets such as
land, machinery, and equipment held in trust by the growers' coffee factories co-operative societies
be capped at five percent per annum; and for factories or societies to only contract loans or
advances with the support of a resolution passed by a majority of the growers. A breach of these
requirements constitutes an offence and any loans borrowed in breach of this provision shall be
statutorily converted. However, the proposed amendment provides that the provisions of this
section shall not be interpreted as prohibiting coffee farmers from directly borrowing money from
regulated financial institutions or any government established funds against their deliveries of
cherry, parchment and clean coffee and recognizes that the directorship of a coffee factory is a
Fiduciary duty of the position of trust and directors shall hold liable for any waste and loss arising
from negligence and breach of trust. These amendments are aimed at protecting farmers’ assets
from potential risks associated with non-serviced borrowings and holding directors personally
responsible and accountable for growers’ assets held in trust.

Regulation 46 is proposed to be amended by inserting a new sub-regulation 46 (c) which provides
for all marketing agent licenses existing as of 30th June 2021 to remain valid until a Direct
Settlement System is established for the processing of coffee sales proceeds and other ancillary
services. This will ensure continuity of business uninterrupted during the transition phase until
the envisaged changes are fully in place.

The schedules and templates for various forms in the regulations have been proposed for
amendment to reflect the newly introduced or revised definition of coffee industry players, coffee
products, processes and documents in these amended regulations, revised roles, responsibilities
and processes in the coffee industry.

3.2 Affected Groups

i.  National Government.
1. County Governments.
iii.  Government agencies — Including AFA, PCPB, KALRO, KEBS, WRA, NEMA
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iv.  Smallholder coffee farmers.
v. Coffee Cooperative societies
vi. Coffee Producers’ Associations/Organizations.
vii,  Coffee Factories.
viii,  Coffee Estates :
ix.  Financial and Micro- Financial organizations
x.  Agriculture produce warehousing operators
xi.  Coffee products processors
xii.  Coffee produce and products marketing agents.
xiii.  Farm inputs and equipment suppliers;
xiv.  Coffee technologies, equipment and machinery suppliers
xv.  Coffee industry auxiliary service providers
xvi. Academia and research organizations
xvii.  Coffee produce and products Exporters.
xviii.  Coffee produce and products Importers
xix.  Agricultural advisory services providers

3.3 Effects on the Public Sector

The Constitution of Kenya (CoK) 2010 provides for two levels of government namely the national
and county governments. The two levels of government have specific, residual and concurrent
functions and powers as provided for under Article 186 and the Fourth Schedule — Part 1: National
government and Part 2: County governments and require the two levels of government to cooperate.
with, support and consult and liaise with each other to exchange information, coordinate policies
and administration and enhancing policy. The Fourth Schedule of the Constitution has assigned
specified functions on Agriculture to the National Government and the county governments
respectively. The national government formulates agricultural policies and strategies to develop
the sector. The roles of county governments include agriculture (crop husbandry); implementation
of programmes in the agricultural sector to address food security in the county; development of
programmes to intervene in soil and water management and conservation of the natural resource
base for agriculture; land development services for horticultural production for food security and

others.
The proposed Regulations amendments will affect the public sector in the following ways:

i, The Authority will strengthen and streamline the regulatory framework of the coffee
industry by having clear identification, definition and distinction of all industry actors and
the roles of the different coffee value chain actors and to eliminate conflicting roles by
some of these actors which often results in colluding and underhand dealings in the sector
to the detriment of other sector actors and especially farmers.
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111.

iv.

V.

Vii,

Viii.

The incorporation of the national body for the time being responsible for standards in the
development, oversight and enforcement of quality standards in the coffee sector will
facilitate and support the development, implementation and compliance with the standards
in the coffee industry.

Continuously inspecting and surveillance of industry players by the Authority to allow the
Authority to continuously monitor compliance of all industry players and as well to access
their eligibility for issuance or renewal of licenses and oversight the coffee sector
performance in general.

Supervision of coffee cooperative societies will be strengthened through the introduction
of two five-year term limits for directors of coffee co-operatives, the requirement of not
more than two-thirds of the directors being of one gender, and directors to meet the
requirements of Chapter Six of the Constitution.

The county governments will have a role in the issuance of distinguishing marks and
grower codes which will promote the coffee quality and standards compliance and growers'
coding and registration for branding and effective produce traceability and also in the
registration of miller-marketers at the county level.

The requirement that research in coffee and for results validation be done only by KALRO
1s removed which will allow on-farm research even for own use by large abled large estates,
and use of indigenous technical knowledge in coffee farming especially among smallholder
farmers and reduce the cost of research.

The Authority in consultation with industry stakeholders will have the responsibility of
developing a training curriculum, conducting examinations and issuance of certificates for
coffee liquorers.

The different Licences and fees prescribed in the regulations will generate additional
revenue for the Authority.

3.4 Effect on the Private Sector

The private sector actors are critical stakeholders in the coffee industry and include smallholder
farmers, coffee cooperatives, coffee estates, and coffee farmer organizations and/or associations;
coffee factories, millers, traders and transporters, Coffee marketing agents, warehouses operators,
Coffee exporters and importers; financial institutions, non-governmental and civil societies
organizations assorted services providers in the coffee industry and a cross-section of
entrepreneurs in the sector. Private sector players are the principal drivers of the economy in this
industry.
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The proposed Regulations will potentially affect the private sector in the following ways:

.

1l

iv,

Vi,

vii.

Viii.

The clear identification, definition and distinction of industry actors and their roles for the
different coffee value chain actors will eliminate conflicting roles by some coffee industry
actors which often results in colluding underhand dealings in the sector to the detriment of
other sector actors and especially farmers,

The licensing of independent coffee auction organizers will ensure fair trading in the coffee
auctions devoid of any form of collusion or effects of vested interest by non-independent

auction organizers.

The licensing of miller-marketers will allow such millers to engage directly in coffee
marketing without having to engage alternative marketing agents at a cost that erodes
farmers’ incomes.

The incorporation of the national body for the time being responsible for standards in the
development, oversight and enforcement of quality standards in the coffee will facilitate
and support the sector private sector to meet internationally acceptable standards and
branding for entry into alternative global coffee markets. :

Regular inspections and surveillance of industry private sector players by the Authority
will ease the process of issuance or renewal of licenses due to the continuous monitoring
of compliance.

Licensing of grower miller means that a grower who mills own parchment or mbuni will
market their produce themselves, which encourages more growers to invest in milling
facilities, and thus be responsible for the quality of their produce.

Governance in cooperatives will be strengthened through the introduction of two five-year
term limits for directors of coffee co-operatives, the requirement of not more than two-
thirds of the directors being of one gender, and directors to meet the requirements of
Chapter Six of the Constitution, thus improved efficiency and farmers’ returns,

Providing for the coffee factory by resolution of its members in an annual general meeting
to register as societies under the Co-operative Societies Act will allow them to register as
societies and manage their own affairs and avoid inefficiencies within large cooperatives
which erode profits of well-performing factories.
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1X.

xil.

Xiii.

xiv,

xv.

xvi.

Proposed licensing protocol in the industry will prevent a holder of a coffee buyer’s licence
or any other entity associated with such holder to be licensed as a miller-marketer, roaster
or warehouseman to prevent the development of oligopolistic or even monopolistic coffee
agencies that would be a threat to the survival of smallholder coffee organizations who are
the backbone of the Kenyan coffee sector.

Appointment of a licensed miller-marketer for the milling parchment and mbuni coffee and
the marketing of clean coffee by growers of a coffee factory by a resolution of members in
an annual general meeting competitively. This is expected to promote transparency,
members’ participation and promote efficiency in the delivery of services and with
disclosures of all charges and fees.

The capping of marketing fees, milling losses allowable and cost of coffee milling and
related activities (handling, sorting, grading, packaging, warehousing charges) will protect
growers from excessive charges for services and ensure efficiency, thus ensuring better
returns for growers. '

Prohibition of coffee miller-marketers to offer farmers financial support will protect
growers from borrowings by society management against the members’ assets or coffee
deliveries and often leaves societies heavily indebted.

Prohibiting miller-marketers or their agents from participating in the buying of coffee and
also prohibiting parallel directorships and cross-ownership of shares in miller-marketers
and coffee buying companies will ensure fair trade practices in coffee marketing and
eliminate possible acts of colluding by players with multiple interests.

Direct coffee sales will be subject to price competition at the Nairobi Coffee Auctions
whereby the direct sales price shall serve as a reserve price. This will ensure that coffee
farmers will not be victims of depressed prices even from prospective direct sales.

All payments to growers for coffee sold and for services rendered for such coffee whether,
by miller-marketers, warehousemen, auction organizers, coffee societies and factories will
be paid into their individual accounts from the direct settlement system. This will protect
payments due to growers and other service providers from possible risks of diversion,
misappropriation, and unallowable appropriations and even delayed disbursement of

payments.
Payments to factories or societies from the direct settlement system for operations and

maintenance to five per centum of the value of coffee sold net of the milling, warehousing
and marketing costs, protecting farmers from excessive charges.
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xvii.  Nairobi Coffee Auction service agreements with commercial banks which qualify and are
appointed to offer the services of Direct Settlement System services for the coffee subsector

which will further secure growers' dues.

xviii.  Licensing of independent coffee liquorers and cupping centres will ensure fair practices in
coffee liquoring and grading.

xix.  The interest rate on borrowing by a coffee factory/cooperative society against growers'
assets such as land, machinery, and equipment held in trust by the growers' coffee factories
co-operative societies is capped at five percent per annum; factories or societies shall only
contract loans or advances with the support of a resolution passed by a majority of the
growers; a breach of these requirements constitute an offence and any loans borrowed in
breach of this provision shall be statutorily converted. This will protect members’ interests

in the society/factory.

xx.  All marketing agent licenses existing as of 30% June 2021 to remain valid until a Direct
Settlement System is established for the processing of coffee sales proceeds and other
ancillary services. This will ensure continuity in business during the transition phase until
the envisaged changes are fully in place.

xxi.  The different licences and fees prescribed in the Amendment Regulations will increase the
cost of doing business in the coffee sector.

3.5 Effect on Fundamental Rights and Freedoms

The proposed Regulations shall have a positive impact on fundamental rights and freedoms in
the following ways: -

i. Consumer Protection

The draft Amendment Regulations seek to promote consumer protection by ensuring quality
guarantees of the coffee in the consumption market. Specifically, clause 6 amends the functions of
the Agriculture and Food Authority by imposing additional powers to develop, oversee and enforce
as the case may be the national regulations, coffee industry standards and industry code of practice
and other quality standards in the coffee industry in collaboration with Kenya Bureau of Standards.
The amendment regulations also empower the Authority to undertake inspections and surveillance -
of industry players. These powers are aimed at ensuring that the production, importation and sale
of coffee meet the quality standards and that the end product are of merchantable quality.
Additionally, clause 10 provides for the clearance and registration of miller-marketer by county
governments before issuance of licenses for milling and marketing of coffee to applicants.
Compliance with the licensing requirements will ensure that the set standards are observed as

38



measures of consumer protection. The provisions of the amendment regulations, therefore,
reinforce consumer protection.

These provisions of the Amendment Regulations are in line with the provisions of article 46 of the
Constitution. The Constitution under Article 46(1) guarantees consumers the right to goods and
services of reasonable quality. The proposed Amendment Regulations will protect consumers from
the consumption of poor-quality coffee.

ii. Access to information

Article 35 of the Constitution guarantees the right of access to information held by another person
and 1s required for the exercise or protection of any right or fundamental freedom. This is reflected
in the proposed amendment regulations under clause 7 amends regulation 7 of the general
regulations and substitutes the registration requirement. The amendment regulations mandate the
Authority to undertake registration of all coffee warehousemen, warehouses, coffee mill-marketer,
grower marketers, grower millers, auction organizers, coffee buyers, roasters, importers and
certification companies, maintain up to date register on them and share the register with respective
county governments. The information management systems maintained by the county government
including the database on registers will be accessible to the public as necessary for the subsector.

1ii. Affirmative action

The Constitution provides for equality and non-discrimination. Specifically, Article 27 (8) requires
the implementation of the constitutional principle of equality and non-discrimination that not more
than two-thirds of the members of elective or appointive bodies shall be of the same gender. The
amendment regulations seek to enforce this provision under clause 7 by incorporating provisions
mandating the cooperative society to ensure that not more than two-thirds of the members are of
one gender while appointing its board of directors.

v. Economic and social rights

Article 43 of the Constitution of Kenya, 2010 provides for economic and social rights. It affirms
the right of individuals and communities to an adequate standard of life including the right to be
free from hunger and have adequate food of acceptable quality. The proposed Amendment
Regulations, if enacted into law, shall create employment opportunities in coffee plantations and
production which in turn shall ensure the realization of economic rights.
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4.0 REGULATORY AND NON-REGULATORY OPTIONS

This chapter highlights other regulatory and non-regulatory options that could be adopted in
regulating coffee in Kenya. The alternatives to rule-based regulation are more flexible than a rule-
based approach because they do not require setting the rules out in legislation which then takes
more time and effort to develop and change.

4.1 Option 1: Maintaining the Status Quo

Before considering new interventions, it is important o consider whether the problem could be
resolved by making changes to practices within the existing regulatory framework, thus
maintaining the status quo. Examples of this are: -

i.  Making use of existing laws, regulations and/or guidelines;
ii.  Simplifying or clarifying existing regulations;
iii.  Improving enforcement of existing regulations; or
iv.  Maldng legal remedies more accessible or cheaper.

4.2 Option 2: Passing the Regulations

The Government can achieve its policy objectives by using taxpayer money or through a range of
non-spending interventions, including regulation. The purpose of these is to provide for the
regulation, promotion and development of the coffee industry in Kenya for the benefit of the
Coffee growers and other stakeholders in the Coffee industry. These Regulations aim to set rules
to protect and benefit people, businesses and the environment, stabilizing markets and addressing
production, processing and market failures to support the development of the industry. Regulations
could also create costs for businesses and the public sectors. It could if overused, poorly designed
or implemented, stifle competitiveness and growth.

Adoption and operationalization of the proposed regulations will: -
i.  Strengthen regulation and surveillance in the coffee industry by having clear identification,
definition and distinction of all industry actors and their roles for the different coffee value
chain actors.

ii.  Streamline and coordinate players within the coffee industry to remove underhand dealings
from multiple conflicts of interest by dominant industry players that negatively impact the
coffee industry development or on certain actors in the chain including in the production,
processing, marketing and export of coffee.

iii.  Strengthen governance, efficiency and transparency in coffee cooperatives to the benefit
of the societies’ membership and the coffee industry in general.
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iv.

Vi,

vil.

Viii.

ix.

X1.

Promote fair trade practices through the introduction of independent coffee auction
organizers, coffee liguorers and cupping centres.

Capping limits of marketing fees, milling losses allowable, operation and maintenance
costs and cost of coffee milling and related activities; and Interest rate on borrowing will
protect growers from excessive or exorbitant fees by service providers.

Direct coffee sales will be subjected to price competition at the Nairobi Coffee Auctions
whereby the direct sales price shall serve as a reserve price. This will ensure that coffee
farmers will not be victims of depressed prices even from purposively direct sales.

All payments to growers for coffee sold and for services rendered will be paid directly into
their individual accounts from the direct settlement system. This will protect such payments
from possible risks of diversion, misappropriation, and misdirected appropriations or even
delayed disbursement.

Farmers’ interests and assets including coffee deliveries will be secured by the prohibition
of financial support from coffee miller-marketers to societies and the capping of interest
on borrowings.

Increase growers’ participation in decision making including the appointment of licensed
miller-marketer for the milling of their parchment and buni coffee and approval of
borrowings.

Eligible coffee factories by resolution of their members in an annual general meeting can
register as societies under the Co-operative Societies' Act to manage their own affairs and
avoid inefficiencies within large cooperatives that erode profits of well-performing
factories.

Develop and maintain a realistic database of the coffee industry inclusive of registers on
the various coffee value chain actors, coffee production and processing, and coffee stocks
movement in Kenya for better sector control and planning.

The Regulations are thus important for the development of the coffee sector and industry for the
benefit of all sector/industry stakeholders, especially the coffee farmers and to contribute to the
overall development of the agricultural sector in the country in general.

4.3 Option 3: Other Practical Options

Alternatives to regulation include information and education, market-based structures, self-
regulation and co-regulation. In addition, existing policies can be improved, without further
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regulation, using techniques such as behavioral insight or changing enforcement practices to
improve compliance. Such approaches may be better or worse for business and the economy than
an equivalent regulatory measure.

4.3.1 Alternatives to Regulations

Alternatives to regulation include:

i.  No new intervention/do nothing:

This may include making use of existing laws (or none) and regulations; simplifying or clarifying
existing laws and regulations; improving enforcement of existing laws and regulations, or making
legal remedies more accessible or cheaper and as discussed in the section above status quo in the
sector is likely to remain since it has been noted that though the Crops (Coffee) (General)
Regulations, 2019 were gazetted and have been implemented from 2019 to provide for the
regulation, promotion and development of the coffee industry in Kenya, gaps identified in the
implementation of these regulations have necessitated their amendment to be able to realize fully
the intended purposes of the said regulations.

ii. Information and education

Information and education can be used to empower coffee industry actors including farmers and
other industry actors and stakeholders to make their own decisions, improving choice for the
mutual benefit of all. However, there are potential risks associated with this. The information and
education can take time to make an impact. Access to information on the coffee industry is a big
challenge as documentation in the industry has remained limited to be useful and still even the
ability to use the available information can vary within the sector and the community and so may
not reach all equally. It may also not be straightforward to assess how people will react or change
their behavior in response to the information provided. It will also increase costs for the
government and businesses that will be providing the information and education required.

iii. Incentive/market-based structures

The government can use economic instruments, such as taxes, subsidies, quotas and permits,
vouchers ete. as initiatives to realize the desired objectives. These initiatives, however, are only
practically possible in well-developed and efficiently functioning sectors which have well-defined
structures unlike in the Coffee industry whose structures are yet to be properly defined in the
country. Further, often these sorts of systems need their own regulation to establish the framework
and may have additional costs to the government and are unlikely to be effective in the coffee
industry.
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4.3.2 Alternatives Models of Regulation
Alternative models of regulation include;
i.  Self-regulation

Self-regulation entails industry players developing a framework to self-regulate a sector, This
could be done through the use of codes of conduct or practice, customer charters, standards or
accreditation. In many cases, rules and codes of conduct or practice will be formulated by the
industry representatives or organizations under their own initiative. In absence of universal well-
developed and all-inclusive industry organizations as in the coffee industry, self-regulation
currently cannot be effectively possible.

il.  Co-regulation

Co-regulation is an intermediate step between state-imposed and self-regulation that involves some
degree of explicit government involvement where the industry may work with the government to
develop a code of practice whose enforcement would be by the industry or a professional
organization and accredited by the government. In absence of universal well-developed and all-
inclusive industry organizations as in the coffee industry, effective co-regulation is not possible
currently in the country.
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5.0 COST-BENEFIT ANALYSIS (CBA)

This chapter analyses the economic, environmental and socjal impacts as well as the administrative
and compliance costs of adopting the proposed Regulations. It also assesses and quantifies the
return on investments of the proposed Amendment Regulations; and how the impact of the
proposed Amendment Regulations is likely to be distributed between the public and private
sectors,

5.1 Economic Impacts of the Proposed Amendment Regulations

Economic Benefits
The economic benefits of the broposed Regulations are: -

L. Increased coffee production: The increased efficiency in coffee processing and marketing
resulting from the different interventions proposed in these regulations including improved
governance, capped limits for the processing fee, marketing fees, milling losses allowable,
maintenance costs and cost of coffee milling and Interest rate on borrowing will increase
returns to growers which will motivate them to improve the management of their coffee,
increase acreage and attract other farmers into the sector which will contribute to an
increase in agriculture and national GDPs.

. Improved Kenya coffee prices: Improved surveillance, monitoring and compliance to the
regulations including quality standards will make Kenya’s coffee more preferred in the
market and will attract premium prices which will cascade to the growers and other service
providers along the value chain

1ii.  Maintain/Create employment: The well-developed and regulated coffee sector in the
country will support the maintenance of existing jobs in the industry as well as create new
employment opportunities both on-farm and off-farm. On-farm employment opportunities
will be created by a need for increased labour for the increasing coffee production as a
result of new/increased investments, enhanced access to Support services and an enabling
environment, (re-)investment in coffee farms and engaging the rural population in
production including crop establishment and Management, harvesting and sorting. Off-
farm employment opportunities will arise from coffee milling and processing and
marketing. The industry auxiliary services including financial and insurance services will
also create more employment opportunities in these fields.

iv.  Increased farm incomes: A streamlined marketing structure with no exploitation of farmers
by cartels, increased production and supply of coffee to the market, increased efficiency
4Cross processing and marketing processes and increased access to niche markets will
increase incomes for farm families and estates engaged in coffee production,
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Vi

wvil.

VIil.

Increased trading and value addition in coffee, further contributing to increased agriculture
and national GDPs including the development and marketing of branded and specialty
Kenya coffees.

Increased foreign exchange earnings from increased regional and international trading and
export of coffee

Increased savings and investment by the different actors within the coffee industry by farm
families; warehouse operators, traders, processors efc,

The numerous fees prescribed in the regulations will increase revenue collection for the
Authority

Economic Costs

Possible economic costs of the proposed regulation are:

i.

ii.

iv.

Effective implementation of the Regulations will require increased investment for
compliance and licenses which will increase the cost of doing business. This cost is likely
to be transferred to the consumer thus increasing the coffee prices.

Implementation of these regulations will require concerted efforts and investments to
support a rigorous and effective regulatory system from the Authority, county governments
and other complimenting agencies.

The National and County Governments have to invest in coffee sector stakeholders’
education to introduce the regulations to them for their total buy-in before the full and
effective implementation.

Given the large number of actors in the coffee-growing zones and the industry and their
spread across the country, the investment to monitor for compliance and/or enforcement
has to be significant to realize and sustain the benefits of the regulations.

The Regulations will also introduce additional transactional costs and bureaucracy due to
the many processes envisaged in the Regulations resulting in increased cost of doing
business and time delays for businesses.

5.2 Social Impacts of the Proposed Amendment Regulations

Social Benefits
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The social benefits of the proposed Regulations are:

1. Source of livelihoods: coffee is of extreme importance to smallholder farmers in the coffee-
growing zones and remains the primary and the most important source of livelihood in
these zones.

ii.  Improved education levels and reduced illiteracy, health and social amenities access in the
societies due to improved incomes and improved income distribution, thus improving the
social wellbeing of the rural communities,

iii.  The reduced tide of rural-urban migration in search of employment opportunities due to
increased employment opportunities created by the coffee sector in the rural areas,

iv.  Improved income distribution among the farm families and the communities in general and
thus reduced inequalities due to production and increased participation of women and
youth in the coffee sector :

Social Costs
The social costs of the proposed Regulations are:

i.  An increase in land area for coffee production may reduce the land available for food
production, resulting in reduced food production and thus threatening food security at
household, regional and national levels.

if.  Increased coffee production and collection may increase child labour engagement in the
revamped and financially attractive coffee industry.

3.3 Environmental Impacts of the Proposed Regulations

The environmental benefits of the proposed Regulations are:

1. Reduced soil degradation due to improved and sustained plant cover from coffee and shade
trees. '
ii. Improved soil structure and fertility from the recycling of coffee pulp as manure,

The possible negative impact of the Regulations may include: -

i.  Increased contamination of water bodies from effluents from increased pulping stations.

ii. Increased soil degradation due to increased soil operations in the establishment and
management of coffee fields and application of basa] fertilizers.
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iii. Increased environmental degradation and loss of important pollinators from the increased
use of agrochemicals to support increased and quality coffee production.

iv.  Poor disposal of coffee pulp from the coffee millers.

However, with proper and effective implementation of these regulations, these negative
environmental impacts can be significantly mitigated and impacts reduced.

5.4 Costs, Benefits Analysis and Assumptions

From the above discussions, it is quite clear that the expected economic, social and environmental
benefits from the implementation of the draft regulations heavily outweigh the corresponding
costs. The analysis of the cost and benefits of implementation of the draft regulations is however
based on the following assumptions: -
i. Implementation of the regulations will be undertaken in a holistic manner where all
provisions of the regulations will be implemented and not partially selected provisions
being implemented.

ii.  The country’s development strategies and policy environment will continue to prioritize
and support the development of the country’s principal cash crops including coffee and the
coffee industry in general.

iti. The climatic conditions will remain favorable for coffee production.

iv. Coffee sector actors including commercial coffee farmers’ will respond rationally to the
implementation of the proposed regulations and voluntarily comply with the proposed
regulations.

v. The additional revenue generated from the various fees and levies will be used for the
further development of the coffee value chain.

5.5 Administration and Compliance Cost

RIA noted that resources would be required for operationalization of the regulations which will
include human resources and operation costs for inspections and enforcement as well as for
awareness creation of the regulations to the different coffee producers and coffee industry players.
It is assumed that additional resources will go to the implementation of the wider national
agricultural and trade policies which support coffee production, coffee processing research and
development, provision of advisory services to commercial coffee farmers for strengthening
knowledge transfer and technology distribution among the farmers, capacity building of industry
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actors, and in the implementation of the regulations, individual national coffee industry,
agricultural and trade strategies, the Government’s Big 4 agenda, Vision 2030, County CIDPs and
other relevant sector national policies and strategies.

5.6 Assessment of Return on Investment (Benefit)

Passing and operationalization of the proposed regulations will be critical in facilitating the
development of the coffee sector first by further streamlining the structure of Kenya's coffee
industry to allow coordinated regulation of the coffee value chain, create a level play field for all
value chain players and promote fair trade practices to support the production, processing and
marketing of coffee which will contribute to the realization of Kenya’s manufacturing pillar’s
aspirations as envisioned in the Big 4 agenda, ASGTS and the agricultural sector and national
objectives in the vision 2030 development blueprint.

The proposed regulations will in particular reform the processing of coffee in Kenya which has
remained a weak link in the value chain due to the high losses experienced both in quality and
quantities during processing and the high charges that growers have to meet for processing services
and processors’ dishonesty. Coffee millers have not been bearing any responsibility to their clients
for their produce and growers have had no role in the processing of their coffee. The proposed
regulations will change this and will give the growers a voice on the appointment and over the
sighting of millers and the contracts signed with millers will cap the allowable milling losses to
19% of parchment coffee milled and the cost of coffee milling and related activities (handling,
sorting, grading, packaging, warehousing charges) not to exceed Ksh4,000.00/ton of coffee
delivered. This will protect growers from excessive charges for services rendered by miller-
marketers and ensure processing efficiency thus enabling better returns for growers.

Equally, in marketing the regulations cap marketing fees at up to one per centum of the value of
the coffee sold while also granting an independent auction organizer the role of conducting
business at the coffee auction from the Exchange as the case has been. The introduction of an
independent auction organizer, independent coffee liquorers and licensing of cupping centres will
ensure fair trade practices in quality assessment processes and the coffee auctions.

The regulations will also ensure separation of roles within the coffee industry and prevent the
possibility of coffee buyers developing into oligopolistic or even monopolistic coffee agencies that
would vertically integrate multiple roles in the sector from buying, processing and marketing
coffee, and with time dominate and destabilize the sector which would be a threat to the survival
of smallholder coffee organizations who are the backbone of the Kenyan coffee sector.

The regulations also propose a raft of interventions that will strengthen governance in the coffee
cooperative societies including limiting Directors' term of service to two terms of 5 years each, 1/3
gender representation, the integrity of Directors and increased participation of members in the
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making of key decisions such as the appointment of service providers and borrowing of finances.
This is expected to enhance the performance of these cooperatives and reduce losses, reduce
colluding in underhand deals of the society management decision making and unapproved
borrowing which has driven many coffee cooperatives into unserviceable debts.

Tn broad terms, the RIA notes that the following broad benefits and returns on investment will be

achieved: -

ii.

ii.

v,

Vi

Vii.

The Regulations will support reform of the coffee industry into a well-structured,
streamlined, and regulated industry with clearly defined roles and mandates for the
different industry actors and will specifically transform and improve coffee processing and
marketing for the benefit of all coffee sector stakeholders and the country.

Promote coffee quality standards and further value addition including specialty coffee, the
development and application of distinguishing marks and growers coding which will
promote sector documentation, quality assurance and also will improve the
competitiveness of Kenya’s coffee in the regional and global coffee and niche coffee

markets.

Support the development of coffee agro-enterprises including among smallholder farmers
through the licensing of grower-millers who have generally faced challenges to establish
themselves in an industry dominated by a few and which will allow such growers to be
responsible for the quality of their produce as well as avoid high processing costs charged
by service providers.

Improved access to comprehensive reliable data and information continuously maintained
by the Authority and the different actors in the coffee sector will provide a planning and
decision-making basis both for the Government and private sector businesses in the coffee
value chain and industry in general.

Sustain and create additional employment opportunities both on-farm and off-farm across
the coffee sector and supportive industry auxiliary services, trading and marketing,
processes within the sector,

Strengthen governance, efficiency and transparency in coffee cooperatives to the benefit
of the societies’ membership and the coffee industry in general and for the sustainability

of the cooperatives.

Increased incomes for coffee producers resulting from increased coffee production,
reduced production costs, improved coffee quality and thus better coffee prices, further
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coffee value addition and fair trade practices, and thus improved livelihoods and social
well-being of the rural communities.

viii. Increased national coffee production, quality and trading will translate into increased
foreign exchange earnings, improved balance of trade with specific trading partners, and
an increased contribution to the agricultural and national GDP.

ix. Regulate coffec imports and exports thus controlling illegal trade actions that can
negatively impact the Local coffee and export markets by distorting demand and prices.

5.7 Quantification of the Benefits

The proposed amendments in the regulations mainly introduce various structural changes in the
processing and marketing of coffee and seek to define, distinguish and separate the roles of the
different actors in coffee processing and marketing in Kenya’s coffee industry to streamline this
industry. Kenya’s coffee industry is characterized by wide variances across all parameters that
can be used to quantify the benefits or the cost of the proposed changes, for example, the average
yield is estimated at 302kg/ha for smallholder farms and 556kg/ha for estate farms; while
Cooperative societies are required by law to pay farmers at least 80% of the total upon delivery of
their cherries, cherry repayment rates differ from region to region and from society to society,
ranging from 84.6% to as low as 10.2%; Further, according to KALRO, the highest production
cost is Kshs 52.30/kg while the lowest production cost is Kshs 10/kg depending on different
varieties and management style. (Country Coffee Profile: Kenya, 2019).

Equally, the costs for processing and marketing vary widely as these two nodes of the value chain
have been dominated by cartels who are out to maximize profits above everything else and
unfortunately, growers and especially smallholder farmers have no control over these two nodes.
Smallholder farmers often are also victims of underhand deals between these cartels and
cooperative society management who cut deals on the cost of services in these two areas for
personal gains which makes the actual cost of processing and marketing vary very widely and
difficult to determine.

These wide variations make it difficult to establish a factual representative cost-benefit analysis of
the proposed amendments due to the absence of universally accepted standard base figures.

The proposed regulations however introduced do specify and quantify expected results for selected
key different parameters in various coffee processing and marketing processes. These include: -

i, Licensed miller-marketers shall charge up to one per centum of the value of the coffee sold

as marketing fees.

ii. The milling losses allowable under this clause may be capped at nineteen percent of

parchment coffee milled.
50



iii.

iv,

The cost of coffee milling and related activities (handling, sorting, grading, packaging,
warehousing charges) shall not exceed Ksh4,000.00/ton of coffee delivered.

Payments to factories or societies from the direct settlement system for operations and
maintenance shall be five per centum of the value of coffee sold net of the milling,
warehousing and marketing costs.

The interest rate on borrowing by a coffee factory against growers' assets held in trust by
the growers' coffee factories and coffee co-operative societies such as assets, land,
machinery, and equipment, shall be capped at five percent per annum.

As shown in the table below, the average cost of milling one tonne of parchment in the selected
coffee millers is Kshs. 5765.00. With the regulations capping the milling tariffs at Kshs. 4000.00
a saving of Kshs. 1765.00 per tonne of parchment will be realized which represents a saving of
about 31% on average on milling tariffs and which goes back to the growers, thereby increasing
their returns. The savings will be greater for growers whose millers have been charging higher
tariffs than the average of Kshs. 5765.00 per tonne of parchment-like Kipkelion, Great Rift Valley
Mill and NGK (Kshs. 7410.00 per tonne); Gusii and Kahawa Bora (Kshs. 6270.00) translating to
46% and 36% savings on milling tariffs which would significantly change the returns growers
recelve.

Table 1: Comparative analysis of milling tariffs for selected millers in Kenya

No Miller Milling Milling Proposed illing Percent
tariffs tariffs milling ariffs milling
($)per tonne [(Kshs) per |limit per savings/ taritfs
of tonne  of tonne tonne savings
parchment |[parchment |(Kshs) (Kshs) (o)
1. |CKCM 45 5130 4000 1130 22.0
2. |NKG 65 7410 4000 3410 46.0
B. | Gusii 55 6270 4000 2270 36.2
4. | Kipkelion 65 7410 4000 3410 46.0
5. | NKPCU affiliates 40 4560 4000 560 123
6. | Sasini 55 6270 4000 2270 36.2
7. | Thika Coffee Mills 45 5130 4000 1130 22.0
8. | CMS Eldoret 45 5130 4000 1130 22,0
0. | Great Rift Valley Mill 65 7410 4000 3410 46.0
10. | Kahawa Bora 55 6270 4000 2270 36.2
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11. | Othaya FCS mill (Ksh 6 | 53 6042 4000 2042 33.8
per kg)
12. | Tharaka Nithi 40 4560 4000 560 123
13. | Meru County Coffee Mill | 40 4560 4000 560 12.3
14. | Lower Eastern Coffee | 40 4560 4000 560 12.3
Mill
Average 51 5765 4000 PTGE 30.6
Exchange rate § 1 = Kshs 114.00

(Source: AFA)

Similarly, the capping on allowable interest rates on borrowing by coffee cooperative societies at
5% per annum will generate additional savings which will further increase returns to smallholder
coffee growers who are members of these societies. The current interest rate the cooperatives have
to pay for borrowing from commercial sources is between 12 — 24%. Capping the interest rates
on cooperatives’ borrowing at 5% as proposed in these regulations will translate to savings on
interest payable on borrowing by between 7 — 19% as shown in the table below, a saving that will

further enhance refurns to growers.

Table 2: Interest rate savings on borrowings with capped interest rates.

Credit source Current rates | Proposed | Savings on Interest rates
(%) Limit (%)
Minimum Maximum | (%) Minimum Maximum
Comumercial 12 24 5 7 19

(Source: AFA)

Additional savings that will further increase returns to farmers will be realized from other
proposals in these regulations including the introduction of a maximum allowable loss in the
processing of 19%, limiting marketing fees to a maximum of 1% and limiting operations and
maintenance costs payable to factories to 5% and with all savings accrued expected to return to
the growers, the profitability of the coffee enterprise is set to significantly improve and make the
crop once again attractive to farmers.

From the above discussion, it can be concluded that the implementation of the amendments to the
proposed regulations will no doubt transform the coffee industry in Kenya with clear benefits that
outweigh the resultant costs of the implementation of these amended regulations to the benefit of
all coffee stakeholders and particularly the coffee growers and will be important in supporting
efforts to revitalize the coffee industry to its former status as a key crop contributing to livelihoods
of millions of Kenyans and leading in foreign exchange eaming industry in the country.
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6.0 REASONS WHY OTHER REGULATORY OPTIONS ARE NOT APPROPRIATE

6.1 Option 1: Maintaining the Status Quo

Maintaining the status-quo will mean the country does not reform the regulatory framework and
structure to support the promotion, development, processing, marketing, and regulation of the
coffee industry for the benefit of growers and other stakeholders in the industry which will deny
coffee farmers, millers, marketers and other interested parties the prospects to benefit from the
many opportunities in an organized and streamlined coffee industry while also curtailing
realization of the country’s agricultural and national development objectives, including the

following:

1i.

iii.

iv,

Vi,

Organized cartels will continue to dominate coffee buying, processing and marketing in
the country to the detriment of all other actors in the sector including growers and
especially smallholder farmers® new investors by distorting market demand, prices and
quality specifications. This will discourage growers and may frustrate some farmers to
even uproot the crop and discourage new entrants into the sector.

The cost for key services in the processing and marketing of coffee will remain
exaggerated which will erode growers' returns, making the coffee enterprise appear
unprofitable compared to other cash crops and other farm enterprises which may drive
farmers from the crop.

Coffee cooperative societies which handle most smallholders’ produce will continue to
operate dismally with poor governance, high milling losses, unwarranted high-cost
borrowings and indebtedness, corruption deals and discouraging participation of women
and youth in the industry which may also frustrate growers to abandon the crop.

The maintenance of the existing jobs in the industry and the anticipated employment
opportunities to be created by a revamped coffee sector will not be realized.

Maintenance of coffee production, processing and marketing data in the country will not
be mandatory and future coffee industry planning and decision making by both public
and private sector indusiry actors will not be based on any reliable real-time data and

information.

Eligible growers will be denied the opportunity to mill their own coffee by being licensed
as grower-millers and thereby take responsibility for the quality and losses of their
produce.
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vii.  Milling losses will remain high, increasing losses, especially for farmers resulting in
declining returns and thus livelihoods for farmers and other actors’ traders who rely on

coffee for income.

viii. The quality of Kenyan coffee particularly from smallholder farmers will continue to
remain poor and thus attracting low prices or even market rejection.

The situation is undesirable, and the RIA recommends that the proposed Regulations
amendments be implemented to realize the optimal development, promotion, and regulation of
the coffee industry for the benefit of the coffee industry actors and other stakeholders across the
wider coffee value chain in the country for this industry to effectively contribute to the realization
of the objectives of the ASGTS, the Government’s Big 4 Agenda and Vision 2030 and the
respective Counties’ CIDPs and the different county policies and strategies on agricultural

development.

6.2 Option 2: Other Practical Options
Alternatives to regulation include:

i,  Nonew intervention/do nothing

This may include making use of the existing regulations and laws; simplifying or clarifying
existing regulations and laws; improving enforcement of existing regulations; or making legal
remedies more accessible or cheaper. However, with this approach, the status quo is likely to
remain as the Crops (Coffee) (General) Regulations, 2019 have been implemented from the year
2019 and gaps identified have necessitated these proposed amendments. In absence of any new
intervention, the coffee sector would therefore remain as it currently is and this will be to the
detriment of all the sector stakeholders and the country in general.

ii. Information and education
Information and education can be used to empower stakeholders to make their own decisions,
improving choices for the mutual benefit of all. However, information and education can take
time to make an impact and still may not be acceptable to all. This approach may increase costs
for the government and businesses that will be providing the information and education required.
The desired objectives are unlikely to be realized within a reasonable time for the common good

of all.

iii.  Incentive/market-based structures.
The government can use economic instruments, such as taxes, subsidies, initiatives to realize the
desired objectives. These initiatives however are only practically possible in well-developed and
efficiently functioning sectors which have well-defined structures and often these sorts of
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systems need their own regulation to establish the framework and may have additional costs to
the government and are unlikely to be effective in the coffee sector in Kenya as its structures are
yet to be well developed.

6.3 Alternatives Models of Regulation

i. Self-Regulation
The coffee sector in the country does not have a universal all-inclusive industry representation
that could formulate and implement codes of conduct or practice, customer charters, standards
or accreditation system acceptable to all sector actors for self-regulation and the necessary
mechanisms to monitor the effective implementation of such self-regulation, This makes
effective self-regulation in the coffee sector as it is currently not possible.

ii. Co-Regulation

Co-regulation is an intermediate step between state-imposed and self-regulation that involves
some degree of explicit government involvement where the industry may work with the
government to develop a code of practice whose enforcement would be by the industry or 2
professional organization accredited by the government. The coffee sector in Kenya currently
has no universally accepted and all-inclusive industry representative organization(s) that can
mobilize and organize the actors towards this and thus co-regulation is practically not possible

currently.
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7.0 OUTCOME OF STAKEHOLDER PARTICIPATION

This chapter examines the legal requirements for public participation. It also analyses the outcomes
of the public consultations conducted in the making process of the proposed Crops
[Cuffe:e}[(]cnmal}[hmendmant} Regulations 2022 to assess whether the consultations meet the
statutory threshold set under the Coonstitution 2010 and the Statutory Instruments Act, 2013 for
public participation in Kenya.

7.1 Legal Basis for Public Participation

The Constitution of Kenya provides for national values and principles of good governance which
include the participation of the people of Kenya. Article 10 provides for the involvement of the
people in the enactment of any law. The national values and principles bind all state organs, state
officers, public officers and all persons whenever they, inter-alia, apply the Constitution and enact
any law.

The courts of law have in several instances provided for the modes of ensuring public participation
is effective. For instance, in IEBC v NASA-Kenya & 6 others [Para 164-5]; the Court of Appeal
stated:

" the mode, degree, scope and extent 0 ‘public participation is to be determined on a case
by case basis. What is critical is a reasonable notice and reasonable opportunity for public
participation. In determining what is reasonable notice a realistic time frame for public
participation should be given. In addition, the purposes and level of public participation
should be indicated. Reasonableness is also to be determined from the nature and
importance of legislation or decision to be made, and the intensity of the impact of the
legislation or decision on the public. The length of consultation during public participation
should be given and the issues for consultation. Mechanisms to enable the widest reach to
members of the public should be put in place; if the matter is urgent the urgency should be
explained.”

Further, in Poverty Alleviation Network & others v President of the Republic of South Africa &
19 others, CCT 86/08 [2010] ZACC'5, public participation was emphasized in the following terms:

«  engagement with the public is essential. Public participation informs the public of what
is to be expected. It allows for the community to express concerns, fears and even to malke
demands. In any democratic state, participation is integral to its legitimacy. When a
decision is made without consulting the public the result can never be an informed

decision...”

The court summarized the principles considered when determining whether or not public
participation meet the statutory and constitutional threshold in the case of George Ndemo Sagini
v Attorney General & 3 others [2017] eKLR as follows:
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i. There is no template for public participation in every situation and what is generally required
is that at the end of the day, the public and all interested pariies are given a reasonable
opportunity to lmow about an issue (legislative or policy in nature) and to make
representations on it.

ii. What amounts to a reasonable opportunity depends on the circumstances of each case and
the quality of the opportunity and the material proposals made.

{ii.  The representations should be of diverse interests.

iv. A flexible approach is necessary to account for the variations that exist e.g. population
density, literacy trends, media use and distance from the centre.

v. For the participation to be meaningful, citizens must have the capacity to understand the
1ssue(s) at hand.

Vi It does not matter that elected representatives may well have the final say in the matter.
vii.,  Public participation is both direct and through such representatives.

The totality of all those pronouncements therein reproduced brings forth the following cardinal
points: -

i, Public participation was never intended to be a superfluous or ornamental suggestion;
rather, it should be implemented and enforced to have a practical substantive bite.

ii.  Public participation must never be a mere cosmeltic venture, formality and public relations
exercise, rather it ought to be conducted in a manner that informs the public of what is at
stake, and how it will impact the society and the end document should mirror and reflect
the spirit of the public in concern.

iii. Public participation should never be equated to mere consultations. The product of
legislation ought to be a true reflection of the public participation so that the end product
bears the seal of approval by the public.

7.2 Stakeholders Engagement

The Ministry conducted public participation workshops in different counties targeting specific
stakeholders likely to be affected by the amendment regulations. Through the Agriculture and
Food Authority, the Ministry sent invitation letiers to various counties requesting them to facilitate
the attendance of stakeholders within their regions to the public participation fora on the proposed
amendment regulations.

The public participation workshops were undertaken in the following counties as follows; On 29
December 2021, the Ministry held a public participation workshop at Mt. Elgon Coffee Mills. The
meeting was attended by the participants from Bungoma, Kakamega and Busia counties. On 30"
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December 2021, the Ministry held a stakeholders’ engagement workshop at Nyamira KIE Hall.
The workshop was attended by representatives from Nyamira, Migori and Kisii counties. On 31
December 2021, the Ministry held a stakeholder workshop in Kabarnet which was attended by
stakeholders from Baringo county.

On 4% January 2022, the Ministry held a public participation workshop at Gatundu Teachers
College. The workshop was attended by participants from Kiambu county. Some of the
participants included farmers and farmers’ associations, representatives from the AFA-coffee
directorate and crop directorate, coffee traders, stockists, coffee cooperative societies and coffee

estates.

On 5% January 2022, the Ministry undertook public participation worlkshop in Machakos Catholic
Hall which was attended by participants from Machakos and Makueni counties. Some of the
participants included the media house, representatives from the county government, cooperative
societies, farmers, AFA coffee directorate, representatives from coffee estates, self-help groups,
representatives from cooperative societies, coffee traders and stockists.

On 6% January 2022, the Ministry held a consultative workshop at Kutus ACK Hall which was
attended by participants from Kirinyaga, Nyeri, Murang’a and Embu counties. The workshop was
attended by CECs from counties responsible in charge of agriculture, AFA coffee directorate and
crop directorate, farmers and farmers' associations, cooperative societies, coffee estates,
University of Embu, Kirinyaga University, coffee traders and stockists.

On 7% January 2022, the Ministry held a stakeholders’ engagement at Kamunde Hall which was
attended by participants from Meru and Tharaka Nithi counties. The participants comprised
representatives from the county government Ministry of agriculture, coffee estate and coffee
cooperative societies, coffee traders and stockists, representatives from AFA, farmers and farm
owners, and media houses among others.

The records from the public fora show extensive deliberations on several issues that arose from
the proposed Regulations. For instance, some of the issues raised by the stakeholders included the
tenure of the office of cooperative directors, the term of licenses issued under the regulations, the
per centum charge by miller marketers licensed under the general regulations, a cap on the
allowable milling losses, cost of coffee milling and related activities among others.

The participants were also allowed to review the amendment regulations through the circulation
of the regulations to them immediately after the consultative meetings and allowed to send
additional comments via email to the technical team. From the records of public participation, it
was apparent that the Ministry and the technical team collated, reviewed and incorporated into the
proposed amendment regulations the issues raised and comments received from the public

participation workshops.
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7.2.1 National Level Consultations (Gevernment)

The Ministry of Agriculture, Livestock, Fisheries and Cooperatives through the Directorate of
Crop Development facilitated the public participation fora and participated in the public
consultative forums among other national institutions. Additionally, Agriculture and Food
Authority (AFA) provided useful comments for the development of the proposed Regulations.

7.2.2 County Governments Level Consultations

From the records shared by the Ministry, there was evidence on record to show that representatives
of various county governments were consulted or participated in the process of the review of the
proposed amendment regulations.

The Ministry held public participation workshops in 7 regions targeting 16 counties that are likely
to be affected by the proposed amendment regulations. The venues were selected based on the
centralized county and other county governments were able to attend and participate in the fora.
The following Counties participated in the public fora; Bungoma, Kakamega, Busia, Nyamira,
Migori, Kisii, Baringo, Kiambu, Machakos, Makueni, Kirinyaga, Nyeri, Murang’a, Embu, Meru
and Tharaka Nithi counties.

7.2.3 Research and Academia

The research and academia fraternity were also represented in the review process of the proposed
amendment regulations. For instance, representatives from the University of Embu and Kirinyaga
University attended the public participation workshop held in Kirinyanga county.

7.2.4 Private sector

Different stakeholders from the private sector were able to attend the public fora held in different
counties. For instance, there was the representation of farmers and farm owners, farmers
associations, cooperative societies, coffee traders and stockists, self-help groups, and investment
companies among others.

7.3 Stakeholder Views

The issues raised by stakeholders included the deliberations focused on the tenure of the office of
cooperative directors, the term of licenses issued under the regulations, the per centum charge by
miller marketers licensed under the general regulations, a cap on the allowable milling losses, cost
of coffee milling and related activities among others.

7.4 Assessment of Adequacy of Public Participation Process

The Ministry undertook a mapping of various stakeholders from different levels as required in the
Statutory Instruments Act, 2013. The Ministry targeted coffee growing and production counties
and specifically the farmers and farm owners, farmers’ associations, cooperative societies, coffee
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traders and stockists, self-help groups, and investment companies, CEC members of agriculture
and the County Director of Agriculture (CDA) among others.

Research institutions such as the University of Embu and Kirinyaga University attended the public
participation workshops and as well made useful comments on the proposed amendment
regulations.

Articles 1 and 6 and Chapter 11 of the Constitution recognize the devolved government. Paragraph
1, Part 2 of the 4™ Schedule to the Constitution of Kenya recognizes agriculture which includes
plant and animal disease control as a devolved function now placed under the mandate of the
county governments. In this regard, it was noted that there was adequate consultation with the
county governments. The representatives of different counties were consulted or participated in
the process of review of the proposed Regulations.

The outcome and the comments from the workshops were useful in the review of the proposed
Regulations. The private sector was also allowed to participate in the workshops. The Consultant
has reviewed the various records of public participation and the Ministry’s mafrix on
implementation of the stakeholder’s comments and was satisfied that the draft amendment
regulations incorporated the comments and suggestions received from the stakeholders.

Overall, the formulation of the Crops (Coffee)(General)(Amendment) Regulations 2021 was fully
compliant with the law relating to public participation and stakeholder engagement in Kenya.
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8.0 ENFORCEMENT AND COMPLIANCE

This chapter examines the effectiveness of the enforcement measures and compliance
requirements provided in the proposed regulations.

The proposed Regulations have established institutions at national and county government levels
responsible for the enforcement to ensure compliance among industry players. At the national
level, the Agriculture and Food Authority through the Coffee Directorate shall be responsible for
implementing the proposed regulations, facilitating and coordinating activities in the sector. At the
county level, the respective County Government through the Department responsible for
Agriculture shall be responsible for implementing the proposed regulations, facilitating and
coordinating activities in the sector

The following regulatory tools have been proposed to aid in ensuring compliance with the
proposed regulations: registration and issuance of licenses, distinguishing mark and grower code,
prohibitions of certain activities and criminal sanctions which include the imposition of fines and
imprisonment against contravening party.

Regulation 7 of the proposed Regulations requires AFA to register all coffee warehousemen,
warehouses, coffee miller-marketer, grower marketers, grower millers, auction organizers, coffee
buyers, roasters, importers, and certification companies.

Regulation 9 of the proposed Regulations require the county governments in consultation with
AFA to register and issue a distinguishing mark and a grower code to coffee estate and cooperative
societies to avoid duplication across counties.

Regulation 11 of the proposed Regulations require AFA to issue a grower marketer licence to
allow the grower to market his own coffee, an auction organizer license to allow coffee auctions
and a miller marketer license to allow the miller to conduct the business of milling and marketing

coffee at a fee,

Regulation 18 of the proposed Regulations prohibits coffee miller marketers from offering
financial support to farmers. Regulation 19 (c) prohibits a person from having parallel
directorships and cross-ownership of shares in miller marketers and coffee buying companies.

Regulation 19 of the proposed Regulations criminalizes the act of a holder of a miller marketing
licence to participate in the buying of coffee.

The proposed regulations do not propose an avenue to resolve any disputes arising from the
implementation of the proposed regulations. However, any disputes arising from the
implementation of the proposed regulations shall be resolved in accordance with regulation 40 of
the Coffee General Regulations 2019.
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9.0 REVIEW, MONITORING AND EVALUATION

Monitoring and evaluation (M&E) of the regulations is important in determining their
effectiveness, efficiency and adequacy in achieving their intended objectives and purpose. It
informs the government and players in the sector whether the regulations are working. Proper use
of M&E mechanisms constitutes a major change in the operational style and worling culture of
regulatory authorities that enables them to set up a process of continuous learning through
experience and evidence. A well-functioning system of M&E would directly influence the ability
of regulations to foster competitiveness and economic growth in the sub-sector. A review of
regulations will ensure it is consistent and effective in regulating the activities in the sub-sector.

It is expected that the Regulations shall be a subject of great interest to all stakeholders particularly
because of their potential to offer improvement in incomes, create employment, reduce poverty
and enhance the living standards of Kenyans. The Ministry of Agriculture working together with
the County Governments and AFA should work hand in hand to initiate, facilitate and promote
research and surveys to review the adequacy and effectiveness of the regulations towards
promoting the growth and development of the industry that will increase the production and sale
of coffee. The information collected from the research and the various stakeholders in the sector
may be used to enhance prudent planning and decision making process and also endbic ALA aud
the County Governments to conduct a survey of the sector to find out whether the objectives of
the regulations have been met and identify areas for improvement.

Regulation 7 of the proposed Regulations require AFA to maintain an up-to-date register of coffee
warehousemen, warehouses, coffee miller-marketer, grower marketers, grower millers, auction
organizer, coffee buyers, roasters, importers, and certification companies and share the information
with county governments. This will provide critical real-time data and information to the
government of all the players in the coffee sub-sector. This information is important in planning
and decision-making on the production, distribution and marketing of coffee in the country.
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10.0 CONCLUSION AND RECOMMENDATIONS

This chapter provides other laws and policies that could complement the proposed regulations. Tt
also provides the concluding observations regarding the proposed regulations and makes a specific
recommendation on whether the proposed regulations should be adopted and implemented.

10.1 Conclusion

The proposed Regulations if approved and effectively implemented will strengthen formal controls
and regulations in the coffee industry and streamline the industry structures and environment
including roles of all the different sector actors, monitoring and surveillance, and compliance
enforcement structures and enhance efficiency while regulating costs of services to support the
revitalizing and development of the coffee industry for the benefit of coffee growers and all other
stakeholders.

10.2 Recommendation

The RIA thus recommends the passing and operationalization of the proposed regulations.
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10.3 Linking the Proposed Regulation to Other Regulations

The assessment by the RIA certifies that the regulations will be complemented by other laws and
regulations. The proposed Coffee Amendment Regulations are linked to many other laws and
regulations in Kenya including: -

i.  Agricultural Finance Corporation Act, Cap 323
ii.  Agricultural Produce (Export) Act, Cap 319
iii.  Auctioneers Act, Cap 526
iv. Co-operative Societies Act, Chapter 490
v. County Governments Act, 2012
vi, Crops Act, 2013
vii.  Data Protection Act, 2019
viii.  Disposal of Uncollected Goods Act, 1987 ;
ix. East African Community Agriculture and Rural Development Policy provided under
Article 105 of the Treaty for the Establishment of the East African Community
x.  Environmental Management and Co-Ordination Act, 1999 (Act No. 8 of 1999) revised in
2015
xi.  Food, Drugs & Chemical Substances Act, Cap 254
xii.  Insurance Act Cap 487
xiii.  Kenya Vision 2030
xiv.  Micro- and Small Enterprises Act, No. 55 of 2012
xv. Moveable Property Security Rights Act, 2017
xvi. National Agricultural Research Systems Policy, 2012
xvii. National Agricultural Sector Extension Policy, 2012
xviii.  National Cereals &amp; Produce Board Act, Cap 338
xix. National Environment Policy, 2013
xx. National Environmental Management Authority (NEMA) Regulations, 2006
xxi. National Food and Nutritional Security Policy, 2012
xxii.  National Food Safety Policy, 2013
xxiii.  National Trade Policy, 2009
xxiv.,  Public Audit Act, 2015
xxv. Public Finance Management Act, 2012
xxvi.  Public Health Act, Cap 242
xxvii,  Public Officers Ethics Act, 2003
xxviii.  Relevant County Policies and Legislation
xxix.  Science, Technology and Innovation Act, No. 28 of 2013
xxx. Sessional Paper Number 6 of 1999 on Environment and Development Policy
xxxi.  Standards Act, Cap 496
xxxii.  Statutory Instruments Act, 2013
xxxiii,  The Constitution of Kenya, 2010
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XXXiV.
XXXV,
XXXV
XXX VI,
XHAVIIL

The Kenya Agricultural and Livestock Research Act, 2013 (No. 17 of 2013)
Trade Description Act, Cap 513

United Declaration of Human Rights

Warehouse Receipts System Act, 2019

Weights and Measures Act, Cap 513

END OF THE REPORT
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1.0 Introduction

The Regulatory Impact Statement for the proposed The Crops (Coffee)(General )(Amendment)
Regulations, 2022 was prepared in accordance with the provisions of sections 6 and 7 (1) and (2)
of the Statutory Instruments Act, 2013. Section 6 of the Act requires the Regulation Making
Authority to prepare a Regulatory Impact Statement for the proposed regulations indicating the
costs and benefits of the proposed regulations on the public and stakeholders. Section 7(1) and (2)
of the Act set out the contents of a regulatory impact statement for the proposed regulations as

follows;

2.0 A Statement of the Objectives and Reasons for the Proposed Regulations

The proposed regulations seek to amend the provisions of the Crops (Coffee)(General) Regulations
2019 and enhance the regulation of the coffee subsector in Kenya. Specifically, the purpose and
object of the regulations include to;

i.  Give effect to section 40 of the Crops Act, 2013;
ii. Provide for licences to be issued by the licensing authorities;
iii.  Provide for the obligations of licence holders and service providers, and the protection and

regulation of their interests along the value chain;
iv. Recognize the grower of coffee as the owner of coffee until the coffee is sold and paid for;
v.  Provide for the protection of growers’ rights along the value chain;
vi.  Provide for a transparent and timely clearing and settlement of coffee sales proceeds to the
growers and service providers;
vii.  Provide for the collection and maintenance of data related to coffee;
viii. - Ensure improvement of coffee standards, increased production and support; and
ix. Regulate the coffee industry in Kenya.

3.0 Statement on the Effect of the Proposed Regulations

3.1 Effect on the Public Sector

i.  The Authority will strengthen and streamline the regulatory framework of the coffee
industry by having clear identification, definition and distinction of all industry actors and
the roles for the different coffee value chain actors and to eliminate conflicting roles by
some of these actors which often results in colluding and underhand dealings in the sector
to the detriment of other sector actors and especially farmers.

ii.  The incorporation of the national body for the time being responsible for standards in the
development, oversight and enforcement of quality standards in the coffee sector will
facilitate and support the development, implementation and compliance with the standards

in the coffee industry.



iii.

1v.

vi.

Vil,

Viil.

Continuous inspections and surveillance of industry players by the Authority to allow the
Authority to continuously monitor compliance of all industry players and as well to access
their eligibility for issuance or renewal of licenses and to oversight the coffee sector
performance in general.

Supervision of coffee Cooperative Societies will be strengthened through the introduction
of two five-year term limits for directors of coffee Co-Operatives, the requirement of not
more than two-thirds of the directors being of one gender, and directors to meet the
requirements of Chapter Six of the Constitution.

The county govermments will have a role in the issuance of distinguishing marks and
grower codes which will promote the coffee quality and standards compliance and growers
coding and registration for branding and effective produce traceability and also in the
registration of miller- marketers at the county level for approval of miller licence
applications before issuance by the Authority.

The requirement that research in coffee and for results validation be done only by KALRO
is removed which will allow on-farm research even for own use by large abled large estates,
and use of indigenous technical knowledge in coffee farming especially among smallholder
farmers and reduce the cost of research.

The Authority in consultation with industry stakeholders will have the responsibility of
developing a training curriculum, conducting examinations and issnance of certificates for
coffee liquorers.

The different licences and fees prescribed in the regulations will generate additional
revenue for the Authority.

3.2 Effects on the Private Sector

The proposed Regulations will affect the private sector in the following ways:-

i.

ii.

The clear identification, definition and distinction of industry actors and their roles for the
different coffee value chain actors will eliminate conflicting roles by some coffee industry
actors which often results in colluding underhand dealings in the sector to the detriment of
other sector actors, especially farmers.

The licensing of independent coffee auction organizers will ensure fair trading in the coffee
auctions devoid of any form of collusions or effects of vested interest by non-independent
auction organizers.



iii.

iv.

vi.

Wi,

viii.

ix.

The licensing of miller-marketers will allow such millers to engage directly in coffee
marketing without having to engage alternative marketing agents at a cost that erodes
farmers’ incomes.

The incorporation of the national body for the time being responsible for standards in the
development, oversight and enforcement of quality standards in the coffee will facilitate
and support the sector private sector meet internationally acceptable standards and
branding for entry into alternative global coffee markets.

Regular inspections and surveillance of industry private sector players by the Authority
will ease the process of issuance or renewal of licenses due fo the continuous monitoring

of compliance.

Licensing of grower miller means that a grower who mills own parchment or mbuni will
market their produce themselves, which encourages more growers to invest in milling
facilities, and thus be responsible for the quality of their produce.

Governance in Cooperatives will be strengthened through the introduction of two five-year
term limits for directors of coffee Co-operatives, the requirement of not more than two-
thirds of the directors being of one gender, and directors to meet the requirements of
Chapter Six of the Constitution, thus improved efficiency and farmers’ returns.

Providing for the coffee factory by resolution of its members in an annual general meeting
to register as Societies under the Co-operative Societies Act will allow them to register as
Societies and manage their own affairs and avoid inefficiencies within large Cooperatives

which erode profits of well-performing factories.

Proposed licensing protocol in the industry will prevent a holder of a coffee buyer’s licence
or any other entity associated with such holder to be licensed as a miller-marketer, roaster
or warehouseman to prevent the development of oligopolistic or even monopolistic coffee
agencies that would be a threat to the survival of smallholder coffee organizations who are

the backbone of the Kenyan coffee sector.

Appointment of a licensed miller-marketer for the milling parchment and mbuni coffee and
the marketing of clean coffee by growers of a coffee factory by the management committee
and ratification by growers through a resolution of members in an annual general meeting
will ensure competitiveness. This is expected to promote transparency, members’
participation and efficiency in the delivery of services and with disclosures of all charges

and fees.



Xl

xii.

X1ii.

x1v,

V.

xvi,

Xvil,

xKviii.

Xix.

The capping of marketing fees, milling losses allowable and cost of coffee milling and
related activities (handling, sorting, grading, packaging, warehousing charges) will protect
growers from excessive charges for services and ensure efficiency, thus ensuring better
returns for growers.

Prohibition of coffee miller-marketers to offer farmers financial support will protect
growers from borrowings by society management against the members® assets or coffee
deliveries and often leaves societies heavily indebted.

Prohibiting miller-marketers or their agents from participating in the buying of coffee and
also prohibiting parallel directorships and cross-ownership of shares in miller-marketers
and coffee buying companies will ensure fair trade practices in coffee marketing and
eliminate possible acts of colluding by players with multiple interests.

Direct coffee sales will be subject to price competition at the Nairobi Coffee Auctions
whereby the direct sales price shall serve as a reserve price. This will ensure that coffee
farmers will not be victims of depressed prices even from prospective direct sales.

All payments to growers for coffee sold and for services rendered for such coffee whether,
by miller-marketers, warehousemen, auction organizers, coffee societies and factories will
be paid into their individual accounts from the direct settlement system. This will protect
payments due fo growers and other service providers from possible risks of diversion,
misappropriation, unallowable appropriations and even delayed disbursement of payments.

Payments to factories or societies from the direct settlement system for operations and
maintenance to five per centum of the value of coffee sold net of the milling, warehousing
and marketing costs, protecting farmers from excessive charges.

Nairobi Coffee Auction service agreements with commercial banks which qualify and are
appointed to offer the services of Direct Settlement System services for the coffee subsector
which will further secure growers' dues.

Licensing of independent coffee liquorers and cupping centres will ensure fair practices in
coffee liquoring and grading.

The interest rate on borrowing by a coffee factory/Cooperative society against growers'
assets such as land, machinery, equipment held in trust by the growers' coffee factories Co-
operative societies is capped at five percent per annum; factories or societies shall only
contract loans or advances with the support of a resolution passed by a majority of the
growers; a breach of these requirements constitute an offence and any loans borrowed in



breach of this provision shall be statutorily converted. This will protect members’ interests
in the society/factory.

xx.  All marketing agent licenses existing as of 30% June 2021 to remain valid until a Direct
Settlement System is established for the processing of coffee sales proceeds and other
ancillary services. This will ensure continuity in business during the transition phase until
the envisaged changes are fully in place.

xxi.  The different licences and fees prescribed in the Amendment Regulations will marginally
increase the cost of doing business in the coffee sector.

3.3 Effects on Fundamental Rights and Freedoms

The proposed Regulations shall have a positive impact on fundamental rights and freedoms in the |
following ways:-

i Consumer Protection

The draft Amendment Regulations seek to promote consumer protection by ensuring quality
guarantees of the coffee in the consumption market. Specifically, clause 6 amends the functions of
the Agriculture and Food Authority by imposing additional powers to develop, oversee and enforce
as the case may be the national regulations, coffee industry standards and industry code of practice
and other quality standards in the coffee industry in collaboration with Kenya Bureau of Standards.
The Amendment Regulations also empower the Authority to undertake inspections and
surveillance of industry players. These powers are aimed at ensuring that the production,
importation and sale of coffee meet the quality standards and the end product are of merchantable
quality. Additionally, clause 10 provides for the clearance and registration of miller-marketer by
county governments before issuance of licenses for milling and marketing of coffee to applicants.
Compliance with the licensing. requirements will ensure that the set standards are observed as
measures of consumer protection. The provisions of the Amendment Regulations, therefore,

reinforce consumer protection.

These provisions of the Amendment Regulations are in line with the provisions of article 46 of the
Constitution. The Constitution under Article 46(1) guarantees consumers the right to goods and
services of reasonable quality. The proposed Amendment Regulations will protect consumers from
the consumption of poor-quality coffee.

ii. Access to information

Article 35 of the Constitution guarantees the right of access to information held by another person
and is required for the exercise or protection of any right or fundamental freedom. This is reflected
in the proposed amendment regulations under clause 7 which proposes to amend regulation 7 of
the General Regulations and substitutes the registration requirement. The Amendment Regulations



mandate the Authority to undertake registration of all coffee warehousemen, warehouses, coffee
mill-marketer, grower marketers, grower millers, auction organizers, coffee buyers, roasters,
importers and certification companies, maintain up to date register on them and share the register
with respective county governments. The information management systems maintained by the
county government including the database on registers will be accessible to the public as necessary
for the subsector.

fii. Affirmative action

The Constitution provides for equality and non-discrimination. Specifically, Article 27 (8) requires
the implementation of the constitutional principle on equality and non-discrimination such that not
more than two-thirds of the members of elective or appointive bodies shall be of the same gender.
The Amendment Regulations seek to enforce this provision under clause 7 by incorporating
provisions mandating the Cooperative Societies to ensure that not more than two-thirds of the
members are of one gender while appointing its board of directors.

iv. Economic and social rights

Article 43 of the Constitution of Kenya, 2010 provides for economic and social rights. It affirms
the right of individuals and communities to an adequate standard of life including the right to be
free from hunger and have adequate food of acceptable quality. The proposed Amendment
Regulations, if enacted into law, shall create employment opportunities in coffee plantations and
production which in turn shall ensure the realization of economic rights.

3.0 Statement on Regulatory & Non-Regulatory Options
3.1 Option 1: Maintaining the Stafus Quo

Before considering new interventions, it is important to consider whether the problem could be
resolved by making changes to practices within the existing regulatory frameworl, thus
maintaining the status guo. Examples of this are: -

i.  Making use of existing laws, regulations and/or guidelines;
ii.  Simplifying or clarifying existing regulation;
fi.  Improving enforcement of existing regulation; or
iv.  Making legal remedies more accessible or cheaper.

3.2 Option 2: Passing the Regulations

The Government can achieve its policy objectives by using taxpayer money or through a range of
non-spending interventions, including regulation. The purpose of these is to provide for the
regulation, promotion and development of the coffee industry in Kenya for the benefit of the
Coffee growers and other stakeholders in the Coffee industry. These Regulations aim to set rules
to protect and benefit people, businesses and the environment, stabilizing markets and addressing
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production, processing and market failures to support the development of the industry. Regulations
could also create costs for businesses and the public sectors. It could if overused, poorly designed
or implemented, stifle competitiveness and growth.

Adoption and operationalization of the proposed regulations will: -

i.

ii.

iii.

v,

V1.

vil.

viii,

1x.

Strengthen regulation and surveillance in the coffee industry by having clear identification,
definition and distinction of all industry actors and their roles for the different coffee value
chain actors.

Streamline and coordination of players within the coffee industry to remove underhand
dealings from multiple conflicts of interest by dominant industry players that negatively
impact the coffee industry development or on certain actors in the chain including in the

production, processing, marketing and export of coffee.

Strengthen governance, efficiency and transparency in coffee cooperatives to the benefit
of the societies’ membership and the coffee industry in general.

Promote fair trade practices through the introduction of independent coffee auction
organizers, coffee liquorers and cupping centres.

Capping limits of marketing fees, milling losses allowable, operation and maintenance
costs and cost of coffee milling and related activities; and Interest rate on borrowing will
protect growers from excessive or exorbitant fees by service providers.

Direct coffee sales will be subjected to price competition at the Nairobi Coffee Auctions
whereby the direct sales price shall serve as a reserve price. This will ensure that coffee
farmers will not be victims of depressed prices even from purposively direct sales.

All payments to growers for coffee sold and for services rendered will be paid directly into
their individual accounts from the direct settlement systen1. This will protect such payments
from possible risks of diversion, misappropriation, and misdirected appropriations or even
delayed disbursement.

Farmers’® interests and assets including coffee deliveries will be secured by the prohibition
of financial support from coffee miller-marketers to societies and the capping of interest

on borrowings.

Increase growers’ participation in decision making including the appointment of licensed
miller-marketer for the milling of their parchment and buni coffee and approval of

borrowings.



x.  Eligible coifee factories by resolution of their members in an annual general meeting can
register as societies under the Co-operative Societies Act to manage their own affairs and
avoid inefficiencies within large cooperatives which erode profits of well-performing
factories.

xi.  Develop and maintain a realistic database of the coffee industry inclusive of registers on
the various coffee value chain actors, coffee production and processing, and coffee stocks
movement in Kenya for better sector control and planning.

The Regulations are thus important for the development of the coffee sector and industry for the
benefit of all sector/industry stakeholders, especially the coffee farmers and to contribute to the
overall development of the agricultural sector in the country in general.

3.3 Option 3: Other Practical Options

Alternatives to ragulatimi include information and education, market-based structures, self-
regulation and co-regulation. In addition, existing policies can be improved, without further
regulation, using techniques such as behavioral insight or changing enforcement practices to
improve compliance. Such approaches may be better or worse for business and the economy than
an equivalent regulatory measure.

3.3.1 Alternatives to Regulations

Alternatives to regulation include:

i.  No new Intervention/Do Nothing:

This may include making use of existing laws (or none) and regulations; simplifying or clarifying
existing laws and regulations; improving enforcement of existing laws and regulations, or making
legal remedies more accessible or cheaper and as discussed in the section above status quo in the
sector is likely to remain since it has been noted that though the Crops (Coffee) (General)
Regulations, 2019 were gazetted and have been implemented to provide for the regulation,
promotion and development of the coffee industry in Kenya, gaps identified in the implementation
of these regulations have necessitated their amendment to be able to realize fully the intended
purposes of the said regulations.

ii. Information and Education

Information and education can be used to empower coffee industry actors including farmers and
other industry actors and stakeholders to make their own decisions, improving choice for the



mutual benefit of all. However, there are potential risks associated with this. The information and
education can take time to make an impact. Access to information on the coffee industry is a big
challenge as documentation in the industry has remained limited to be useful and still even the
ability to use the available information can vary within the sector and the community and so may
not reach all equally. It may also not be straightforward to assess how people will react or change
their behavior in response to the information provided. It will also increase costs for the
government and businesses that will be providing the information and education required.

iii.  Imcentive/Market-Based Structures

The government can use economic instruments, such as taxes, subsidies, quotas and permits,
vouchers etc. as initiatives to realize the desired objectives. These initiatives, however, are only
practically possible in well-developed and efficiently functioning sectors which have well-defined
structures unlike in the coffee industry whose structures are yet to be properly defined in the
country, Further, often these sorts of systems need their own regulation to establish the framework
and may have additional costs to the government and are unlikely to be effective in the coffee

industry.

3.3.2 Alternatives Models of Regulation
Alternative models of regulation include;

i Self-Regulation

Self-regulation entails industry players developing a framework to self-regulate a sector. This
could be done through the use of codes of conduct or practice, customer charters, standards or
accreditation. In many cases, rules and codes of conduct or practice will be formulated by the
industry representatives or organizations under their own initiative. In absence of universal well-
developed and all-inclusive industry organizations as in the coffee industry, self-regulation
currently cannot be effectively possible.

ii. Co-Regulation

Co-regulation is an intermediate step between state-imposed and self-re gulation that involves some
degree of explicit government involvement where the industry may work with the government to
develop a code of practice whose enforcement would be by the indusiry or a professional
organization and accredited by the government. In absence of universal well-developed and all-
inclusive industry organizations as in the coffee industry, effective co-regulation is not possible

currently in the country.

4.0 Costs-Benefit Analysis (CBA)

10



4.1 Economic, Environmental and Social Impacts

a) Economic Impacts of the Regulations:

The economic benefits of the proposed regulations include;

Economic Benefits

i.

ii.

iii.

iv.

Increased coffee production: The increased efficiency in coffee processing and marketing
resulting from the different interventions proposed in these regulations including improved
governance, capped limits for the processing fee, marketing fees, milling losses allowable,
maintenance costs and cost of coffee milling and Interest rate on borrowing will increase
returns to growers which will motivate them to improve the management of their coffee,
increase acreage and attract other farmers into the sector which will contribute to an
increase in agriculture and national GDPs.

Improved Kenya coffee prices: Improved surveillance, monitoring and compliance to the
regulations including quality standards will make Kenya’s coffee more preferred in the
market and will attract premium prices which will cascade to the growers and other service
providers along the value chain

Employment creation: The well-developed and regulated coffee sector in the country will
support the maintenance of existing jobs in the industry as well as create new employment
opportunities both on-farm and off-farm. On-farm employment opportunities will be
created by a need for increased labour for the increasing coffee production as a result of
new/increased investments, enhanced access to support services and an enabling
environment, (re-)investment in coffee farms and engaging the rural population in
production including crop establishment and management, harvesting and sorting. Off-
farm employment opportunities will arise from coffee milling and processing and
marketing. The industry auxiliary services including financial and insurance services will
also create more employment opportunities in these fields.

Increased farm incomes: A streamlined marketing structure with no exploitation of farmers
by cartels, increased production and supply of coffee to the market, increased efficiency
across processing and marketing processes and increased access to niche markets will
increase incomes for farm families and estates engaged in coffee production.

Increased trading and value addition in coffee, further contributing to increased agriculture
and national GDPs including the development and marketing in branded and specialty
Kenya coffees.

11



Vi.

vii.

viii.

Tncreased foreign exchange earnings from increased regional and international trading and
export of coffee

Increased savings and investment by the different actors within the coffee industry by farm
families; warehouse operators, traders, processors efc.

The numerous fees prescribed in the regulations will increase revenue collection for the
Authority.

Economic Costs of the Proposed Regulations

ii.

1.

iv.

Effective implementation of the Regulations will require increased investment for
compliance and licenses which will increase the cost of doing business. This cost is likely
to be transferred to the consumer thus increasing the coffee prices.

Implementation of these regulations will require concerted efforts and investments to
support a rigorous and effective regulatory system from the Authority, county governments
and other complimenting agencies.

The national and county governments have to invest in coffee sector stakeholders’
education to introduce the regulations to them for their total buy-in before the full and

effective implementation.

Given a large number of actors in the coffee-growing zones and the industry and their
spread across the country, the investment to monitor for compliance and/or enforcement
has to be significant to realize and sustain the benefits of the regulations.

The Regulations will also introduce additional transactional costs and bureaucracy due to
the many processes envisaged in the Regulations resulting in increased cost of doing
business and time delays for businesses.

b) The Social Impact of the Regulations

The social benefits of the proposed Regulations are:

ii.

Source of livelihoods: coffee is of extreme importance to smallholder farmers in the coffee-
growing zones and remains the primary and the most important source of livelihood in

these zones.

Improved education levels and reduced illiteracy, health and social amenities access in the
societies due to improved incomes and improved income distribution, thus improved social
wellbeing of the rural communities.
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iii. The reduced tide of rural-urban migration in search of employment opportunities due to
increased employment opportunities created by the coffee sector in the rural areas.

iv.  Improved income distribution among the farm families and the communities in general and
thus reduced inequalities due to production and increased participation of women and
youth in the coffee sector.

Social Costs of the Proposed Regulation

The social costs of the proposed Regulations are: -

i, Increased land area for coffee production may reduce the land available for food
production, resulting in reduced food production and thus threatening food security at
household, regional and national levels.

ii. Increased coffee production and collection may increase child labour engagement in the
revamped and the financially attractive coffee industry.

¢) The Environmental Impacts of the Regulations
The environmental benefits of the proposed Regulations are:

i.  Reduced soil degradation due to improved and sustained plant cover from coffee and shade
trees.

ii. Improved soil structure and fertility from the recycling of coffee pulp as manure.

The possible negative impact of the Regulations may include: -

i, Increased contamination of water bodies from effluents from increased pulping stations.

ii. Increased soil degradation due to increased soil operations in the establishment and
management of coffee fields and application of basal fertilizers.

iii. Increased environmental degradation and loss of important pollinators from the increased
use of agrochemicals to support increased and quality coffee production.

iv.  Poor disposal of coffee pulp from the coffee millers.

However, with proper and effective implementation of these regulations, these negative
environmental impacts can be significantly mitigated and impacts reduced.

13



4.2 Administration and Compliance Cost

RIA noted that resources would be required for operationalization of the regulations which will
include human resources and operation costs for inspections and enforcement as well as for
awareness creation of the regulations to the different coffee producers and coffee industry players.
It is assumed that additional resources will go to the implementation of the wider national
agricultural and trade policies which support coffee production, coffee processing research and
development, provision advisory services to commercial coffee farmers for strengthening
knowledge transfer and technology distribution among the farmers, capacity building of industry
actors, and in the implementation of the regulations, individual national coffee industry,
agricultural and trade strategies, the Government’s Big 4 agenda, Vision 2030, County CIDPs and
other relevant sector national policies and strategies.

4.3 Assessment of Return on Investment (Benefit)

Passing and operationalization of the proposed Amendment Regulations will be critical in
facilitating the development of the coffee sector, by further streamlining the structure of Kenya’s
coffee industry to allow coordinated regulation of the coffee value chain, create a level playfield
for all value chain players and promote fair trade practices to support the production, processing
and marketing of coffee which will contribute to the realization of Kenya’s manufacturing pillar’s
aspirations as envisioned in the Big 4 agenda, ASGTS and the agricultural sector and national
objectives in the Vision 2030 development blueprint.

The proposed Amendment Regulations will in particular reform the processing of coffee in Kenya
which has remained a weak link in the value chain due to the high losses experienced both in
quality and quantities during processing and the high charges that growers have to meet for
processing services and processors’ dishonesty. Coffee millers have not been bearing any
responsibility to their clients on their produce and growers have had no role in the processing of
their coffee. The proposed regulations will change this and will give the growers a voice on the
appointment and over the sighting of millers and the contracts signed with millers will cap the
allowable milling losses to 19% of parchment coffee milled and the cost of coffee milling and
related activities (handling, sorting, grading, packaging, warehousing charges) not to exceed Kshs.
4,000.00/ton of coffee delivered. This will protect growers from excessive charges for services
rendered by miller-marketers and ensure processing efficiency thus enabling better returns for

Erowers.

Equally, the Amendment Regulations cap marketing fees at up to one per centum of the value of
the coffee sold while also granting an independent auction organizer the role of conducting
business at the coffee auction from the Exchange as the case has been. The introduction of an
independent auction organizer, independent coffee liquorers and licensing of cupping centres will
ensure fair trade practices in quality assessment processes and the coffee auctions.
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The regulations will also ensure separation of roles within the coffee industry and prevent the
possibility of coffee buyers developing into oligopolistic or even monopolistic coffee agencies that
would vertically integrate multiple roles in the sector from buying, processing and marketing
coffee, and with time dominate and destabilize the sector which would be a threat to the survival
of smallholder coffee organizations who are the backbone of the Kenyan coffee sector.

The Amendment Regulations also propose a raft of interventions that will strengthen governance
in the coffee Cooperative societies including limiting directors' term of service to two terms of 5
years each, two-third gender representation, the integrity of directors and increased participation
of members in the making of key decisions such as the appointment of service providers and
borrowing of finances. This is expected to enhance the performance of these Cooperatives and
reduce losses, reduce colluding in underhand deals of the society management decision making
and unapproved borrowing which has driven many coffee cooperatives into unserviceable debts.

In broad terms, the RIA notes that the following broad benefits and returns on investment will be
achieved: -

i. The Regulations will support reform of the coffee industry into a well-structured,
streamlined, and regulated industry with clearly defined roles and mandates for the
different industry actors and will specifically transform and improve coffee processing and
marketing for the benefit of all coffee sectors stakeholders and the country.

ii. Promote coffee quality standard and further value addition including speciality coffee, the
development and application of distinguishing marks and growers coding which will
promote sector documentation, quality assurance and also will improve the
competitiveness of Kenya's coffee in the regional and global coffee and niche coffee
markets.

iii.  Support the development of coffee agro-enterprises including among smallholder farmers
through the licensing of grower-millers who have generally faced challenges to establish
themselves in an industry dominated by a few and which will allow such growers to be
responsible for the quality of their produce as well as avoid high processing costs charged
by service providers.

iv.  Improved access to comprehensive reliable data and information continuously maintained
by the Authority and the different actors in the coffee sector will provide a planning and
decision-making basis both for the Gevernment and private sector businesses in the coffee
value chain and industry in general.
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v.  Sustain and create additional employment opportunities both on-farm and off-farm across
' the coffee sector and supportive industry auxiliary services, trading and marketing,
processes within the sector.

vi.  Strengthen governance, efficiency and transparency in coffee cooperatives to the benefit
of the societies’ membership and the coffee industry in general and for the sustainability

of the cooperatives.

vii. Increased incomes for coffee producers resulting from increased coffee production,
reduced production costs, improved coffee quality and thus better coffee prices, further
coffee value addition and fair trade practices, and thus improved livelihoods and social

well-being of the rural communities.

viii. Increased national coffee production, quality and trading will translate into increased
foreign exchange earnings, improved balance of trade with specific trading partners, and
an increased contribution to the agricultural and national gross domestic product (GDP).

ix. Regulate coffee imports and exports thus controlling illegal trade actions that can
negatively impact the Local coffee and export markets by distorting demand and prices.

4.4 Quantification of the Benefit

The proposed amendments in the regulations mainly introduce various structural changes in the
processing and marketing of coffee and seek to define, distinguish and separate the roles of the
different actors in coffee processing and marketing in Kenya’s coffee industry to streamline this
industry. Kenya’s coffee industry is characterized by wide variances across all parameters that
can be used to quantify the benefits or the cost of the proposed changes. For example, the average
yield is estimated at 302kg/ha for smallholder farms and 556kg/ha for estate farms; while
Cooperative societies are required by law to pay farmers at least 80% of the total upon delivery of
their cherries, cherry repayment rates differ from region to region and from society to society,
ranging from 84.6% to as low as 10.2%; Further, according to KALRO, the highest production
cost is Kshs 52.30/kg while the lowest production cost is Kshs 10/kg depending on different
varieties and management style.

Equally, the costs for processing and marketing vary widely as these two nodes of the value chain
have been dominated by cartels who are out to maximize profits above everything else and
unfortunately, growers and especially smallholder farmers have no control over these two nodes.
~ Smallholder farmers often are also victims of underhand deals between these cartels and
Cooperative society management who cut deals on the cost of services in these two areas for
personal gains which makes the actual cost of processing and marketing vary very widely and

difficult to determine.
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These wide variations make it difficult to establish a factual representative cost-benefit analysis of
the proposed amendments due to the absence of universally accepted standard base figures. The
proposed Amendment Regulations, however, introduce specific expected results for selected key
different parameters in various coffee processing and marketing processes. These include: -

i.  Licensed miller-marketers shall charge up to one per centum of the value of the coffee sold
as marketing fees.

ii.  The milling losses allowable under this clause may be capped at nineteen percent of
parchment coffee milled.

iii. The cost of coffee milling and related activities (handling, sorting, grading, packaging,
warehousing charges) shall not exceed Ksh4,000.00/ton of coffee delivered.

iv. Payments to factories or societies from the direct settlement system for operations and
maintenance maybe five per centum of the value of coffee sold net of the milling,
warehousing and marketing costs.

v.  The interest rate on borrowing by a coffee factory against growers' assets held in trust by
the growers' coffee factories and coffee Cooperative societies such as assets, land,
machinery, equipment, shall be capped at five percent per annum.

As shown in the table below, the average cost of milling one tonne of parchment in the selected
coffee millers is Kshs. 5765.00. With the regulations capping the milling tariffs at Kshs. 4000.00
a saving of Kshs. 1765.00 per tonne of parchment will be realized which represents a saving of
about 31% on average on milling tariffs and which goes back to the growers, thereby increasing
their returns. The savings will be greater for growers whose millers have been charging higher
tariffs than the average of Kshs. 5765.00 per tonne of parchment-like Kipkelion, Great Rift Valley
Mill and NGK (Kshs. 7410.00 per tonne); Gusii and Kahawa Bora (Kshs. 6270.00) translating to
46% and 36% savings on milling tariffs which would significantly change the returns growers

receive.
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Table 1: Comparative analysis of milling tariffs for selected millers in Kenya

No Miller illing Milling Proposed illing ercent

riffs tariffs milling ariffs milling
($)per tonne (I{shs) per |limit per savings/ ariffs

of tonne of [tonne tonne savings

parchment |parchment |(Ishs) (IKshs) (%)
1. |CKCM 45 5130 4000 1130 22.0
D. |NKG 65 7410 4000 3410 46.0
3. | Gusii 55 6270 4000 2270 36.2
4. | Kipkelion 65 7410 4000 3410 46.0
5. | NKPCU affiliates 40 4560 4000 560 12.3
6. | Sasini 55 6270 4000 2270 36.2
(7. | Thika Coffee Mills 45 5130 4000 1130 220
8. | CMS Eldoret 45 5130 4000 1130 22.0
0. | Great Rift Valley Mill 65 7410 4000 3410 46.0
10. | Kahawa Bora 55 6270 4000 2270 36.2
11. | Othaya FCS mill (Ksh 6 | 53 6042 4000 2042 33.8
per kg)
12. | Tharaka Nithi 40 4560 4000 560 12.3
13. | Meru County Coffee Mill | 40 4560 4000 560 12.3
14, | Lower Eastern Coffee |40 4560 4000 560 123
Mill
Average 51 5765 4000 1765 30.6
Exchange rate $ 1 = Kshs 114.00

(Source: AFA)

Similarly, the capping on allowable interest rates on borrowing by coffee Cooperative societies at
5% per annum will generate additional savings which will further increase returns to smallholder
coffee growers who are members of these societies. The current interest rate the cooperatives have
to pay for borrowing from commereial sources is between 12 — 24%. Capping the interest rates
on cooperatives borrowing at 5% as proposed in these regulations will translate to savings on
interest payable on borrowing by between 7 — 19% as shown in the table below, a saving that will
further enhance returns to growers.
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Table 2: Interest rate savings on borrowings with capped interest rates.

Credit source Current rates | Proposed | Savings on Interest rates
(%) Limit (%)
Minimum Maximum | (%) Minimum Maximum
Commercial 12 24 5 7 19

(Source: AFA)

Additional savings that will further increase returns to farmers will be realized from other
proposals in these regulations including the introduction of a maximum allowable loss in the
processing of 19%, limiting marketing fees to a maximum of 1% and limiting operations and
maintenance costs payable to factories to 5% and with all savings accrued expected to retumn to
the growers, the profitability of the coffee enterprise is set to significantly improve and make the
crop once again attractive to farmers.

From the above discussion, it can be concluded that the implementation of the amendments of the
proposed regulations will no doubt transform the coffee industry in Kenya with clear benefits that
outweigh the resultant costs of the implementation of these Amendment Regulations to the benefit
of all coffee stakeholders and particularly the coffee growers. Importantly, the regulations are
supporting the efforts to revitalize the coffee industry to its former status as a key crop contributing
to the livelihoods of millions of Kenyans and leading in the foreign exchange earning industry in
the country.

5.0 Reasons why other Regulatory Options are not appropriate

5.1 Option 1: Maintaining the Status Quo

Maintaining the status-quo will mean the country does not reform the regulatory framework and
structure to support the promotion, development, processing, marketing, and regulation of the
coffee industry for the benefit of growers and other stakeholders in the industry which will deny
coffee farmers, millers, marketers and other interested parties the prospects to benefit from the
many opportunities in an organized and streamlined coffee industry while also curtailing
realization of the country’s agricultural and national development objectives, including the
following:

i.  Organized cartels will continue to dominate coffee buying, processing and marketing in
the country to the detriment of all other actors in the sector including growers and
especially smallholder farmers’ new investors by distorting market demand, prices and
quality specifications. This will discourage growers and may frustrate some farmers to
even uproot the crop and discourage new entrants into the sector.
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ii.

1.

iv.

wi.

vii.

viii.

The cost for key services in the processing and marketing of coffee will remain
exaggerated which will erode growers' returns, making the coffee enterprise appear
unprofitable compared to other cash crops and other farm enterprises which may drive

farmers from the crop.

Coffee Cooperative societies which handle most smallholders’ produce will continue to
operate dismally with poor governance, high milling losses, unwarranted high-cost
borrowings and indebtedness, corruption deals and discouraging participation of women
and youth in the industry which may also frustrate growers to abandon the crop.

The maintenance of the existing jobs in the industry and the anticipated employment
opportunities to be created by a revamped coffee sector will not be realized.

Maintenance of coffee production, processing and marketing data in the country will not
be mandatory and future coffee industry planning and decision making by both public
and private sector industry actors will not be based on any reliable real-time data and

information.

Eligible growers will be denied the opportunity to mill their own coffee by being licensed
as grower-millers and thereby take responsibility for the quality and losses of their

produce.

Milling losses will remain high, increasing losses, especially for farmers resulting in
declining returns and thus livelihoods for farmers and other actors’ traders who rely on

coffee for income.

The quality of Kenyan coffee particularly from smallholder farmers will continue to
remain poor and thus attracting low prices or even market rejection.

The situation is undesirable, and the RIA recommends that the proposed Amendment Regulations
be implemented to realize the optimal development, promotion, and regulation of the coffee
industry for the benefit of the coffee industry actors and other stakeholders across the wider
coffee value chain in the country for this industry to effectively contribute to the realization of
the objectives of the ASGTS, the Government’s Big 4 Agenda and Vision 2030 and the respective
Counties’ CIDPs and the different county policies and strategies on agricultural development.

5.2. Other Practical Options

Alternatives to regulation include:

No New Intervention/Do Nothing
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This may include making use of the existing regulations and laws; simplifying or clarifying
existing regulations and laws; improving enforcement of existing regulations; or making legal
remedies more accessible or cheaper. However, with this approach, the status quo is likely to
remain as the Crops (Coffee) (General) Regulations, 2019 have been implemented from the year -
2019 and gaps identified have necessitated these proposed amendments. In absence of any new
intervention, the coffee sector would therefore remain as it currently is and this will be to the
detriment of all the sector stakeholders and the country in general.

ii. Information and Education
Information and education can be used to empower stakeholders to make their own decisions,
improving choices for the mutual benefit of all. However, information and education can take
time to make an impact and still may not be acceptable to all. This approach may increase costs
for the government and businesses that will be providing the information and education required.
The desired objectives are unlikely to be realized within a reasonable time for the common good
of all.

iii.  Incentive/Market-Based Structures
The government can use economic instruments, such as taxes, subsidies, initiatives to realize the

desired objectives. These initiatives, however, are only practically possible in well-developed
and efficiently functioning sectors which have well-defined structures and often these sorts of
systems need their own regulation to establish the framework and may have additional costs to
the government and are unlikely to be effective in the coffee sector in Kenya as its structures are
yet to be well developed.

5.3 Alternatives Models of Regulation include:

i. Self-Regulation
The coffee sector in the country does not have a universal all-inclusive industry representation
that could formulate and implement codes of conduct or practice, customer charters, standards
or accreditation system acceptable to all sector actors for self-regulation and the necessary
mechanisms to monitor the effective implementation of such self-regulation. This makes
effective self-regulation in the coffee sector as it is currently not possible.

ii. Co-Regulation

Co-regulation is an intermediate step between state-imposed and self-regulation that involves
some degree of explicit government involvement where the industry may work with the
government to develop a code of practice whose enforcement would be by the industry or a
professional organization accredited by the government. The coffee sector in Kenya currently
has no universally accepted and all-inclusive industry representative organization(s) that can
mobilize and organize the actors towards this and thus co-regulation is practically not possible
currently.
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6.0 Conclusions

The proposed Amendment Regulations if approved and effectively implemented will strengthen
formal controls and regulations in the coffee industry and streamline the industry structures and
environment including roles of all the different sector actors, monitoring and surveillance, and
compliance enforcement structures and enhance efficiency while regulating costs of services to
support the revitalizing and development of the coffee industry for the benefit of coffee growers

and all other stakeholders.

7.0 Recommendations

The RIA thus recommends the passing and operationalization of the proposed Amendment

Regulations.
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Official Stamp:
SECOND SCHEDULE--FEES
NO. CATEGORY NEW APPLICATIONS |[RENEWAL FEES {Kshs) |
(Kshs).
1. |Commercial Transporter|3,000-<500 kilograms 5,000-=500 kilograms
7.500-500-1000 kilograms  |7,500-500-1000
10,000->1000kilograms | 08
10,000-=1000kilograms
2. |Exporter licence 20,000 10,000
3. |Importers licence 50,000 30,000
4. [Export permit 4000 .
5. |Impaort permit 6000 -
6. |ExportLevy 30 per Kilogram -
7. |lmport Levy . 60 per Kilogram =
Made on the 7th June, 2022,
PETER MUNYA,

Cabinet Secretary for Agriculture,
Livestock, Fisheries and Co-operatives.

LEGAL MoTICENO. 102
THE CROPS ACT
{No. 16 of 2013)

[N EXERCISE of the powers conferred by section 40 of the
Crops Act, 2013, the Cabinet Secretary for Agriculture, Livestock,
Fisheries and Co-operatives in consultation with the Authority and the
County Governments, makes the following Regulations—

THE CROPS (COFFEE) (GENERAL) {AMENDMENT)
REGULATIONS, 2022
1. These Regulations may be cited as the Crops (Coffee) Citation.
(General) (Amendment) Regulations, 2022,

2. The Crops (Coffee) (General) Regulations, 2019, herein
referred to as the principal Regulations are amended in regulation 2—

L. 10208,

(a) by deleting the definition of “auction” and substituting
therefor the following new definition—
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(b)
(e}
(d)
(e)

U

(8

(h)

(i

@

(k)

“auction” means a physical place or electronic system
where potential buyers competitively bid for coffee;

by deleting the definition of the term “agent”;
by deleting the definition of the term “broker",
by deleting the definition of the term “exchange™

by deleting the word “exchange” and substituting therefor
the word “auction” in the definition of the term “buyer";

by inserting the words “operating coffee house” immediately
after the word “roasting” in the definition of the term “coffee
business™;

by deleting the word “exchange” wherever it appears and
substituting therefor the word “auction™ in the definition of
the term “sweepings’;

by deleting the word “exchange” and substituting therefor
the word “auction” in the definition of the werm “trading
floor™;

by deleting the definition of the term “direct settlement” and
substituting therefor the following new definition—

“direct settlement system” means a receipts and
disbursements facility provided by # commercial bank
regulated as such under the Central Bank Act for the receipt
from buyers of all proceeds from the purchase of coffee and
from which all claims on the coffee so purchased, including
payments to growers, grower millers, grower marketers,
miller-marketers, warehousemen, warehouses, MNairobi
Coffee Auction and financial obligations will be directly
settled;

by deleting the definition of the term “sales catalogue™ and
substituling therefor the following new definition—

Usales catalogue” means a standard document prepared
by & miller-marketer or a grower murkeler in consultation
with the auction organizer for sale of clean coffee at the
auction;
by inserting the following new definitions in proper
alphabetical sequence—

“guction organizer” means a person, company or firm established
far the purpose of organizing coffee auctions in Kenya and is licensed
by the Autharity; '

“cherry” means “the ripe fruit of the coffee tree;

“buni” means dried coffee in the fruit but does not include hulled
dried fruit;

“compliance certificate” mean a certificate issued by the
Authority to ascertain compliance with quality standards;
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“grower marketer" means a grower licensed by the Autherity to
market his or its own clean coffee:

“grower miller” means a grower who mills own parchment or
buni or its members’ coffee and includes cooperative societies,
association, estate or any other grower legal entity issued by the
respective county government;

“importer” means a person licensed by the Authority to import
value added coffes;

“management agent” means any person licensed by the
Authority, and appointed through a specific agreement by a grower or a
smallholder for the management of such coftee farm or pulping stalion;

“miller-marketer “means a person whose mill is approved by
respective county governments and is licensed by the Authority and
appointed by the grower to undertake the milling and marketing of the
grower’s coffee”; and

“value added coffee” means coffee that is roasted and packaged
and includes instant coffee,

3. Regulation 4 of the principal Regulations is amended in sub
regulation {(2) by—

{a) inserting the words “auction organiser and miller marketer”
immediately after the word “liquoreurs" in paragraph (a);

(b} deleting paragraph (d) and substituting therefor the following
new paragraph—

(d) develop, oversee and enforce as the case may be, the
national regulations, coffee industry standards, industry code
of practice and other quality standards in the coffee industry
in collaboration with the national body for the time being
responsible for standards;

(¢} by inserting the following paragraph immediately after
paragraph (j)—
(ja) undertake inspection and surveillance of industry
players;
(d) deleting paragraph (k)
4, Regulation 5 of the principal Regulations is amended in sub

regulation (2} by deleting the word “milling"” appearing in paragraph
(c) and substituting therefor the wards “grower miller”.

3. Regulation 7 of the principal Regulations is amended by—

(a) deleting sub regulation (5) and substituting therefor the
following new sub regulation—

(3) The Authority shall register all coffee
warehousemen, warshouses, coffee miller-marketer, arower
marketer, grower miller, auction organizer, coffee buyers,
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(b)

{a)
(b)

coffee bags suppliers, roasters, importers, and certification
companies, maintain an up-to- date register and share the
register with respective county governments.

inserting the following new sub regulations immediately
after sub regulation (7)—

(8) The management committeesol a coffee co-operative
and grower associations shall serve for a period of five-year
lerm renewal once.

(9} Tn electing management committee members under
this section, a cooperative society or an association shall
ensure that not more than two (hirds of the members are of
one gender. :

(10) In electing management committee members under
thit section, nominess for the board shall meet (he
requirements of Chapter Six of the Constitution.

{11} Notwithstanding the provisions of any other law,
every coffee factory may, by resolution of its members in an
Annual General Meeting, apply for registraion as a
cooperative society under the Co-operative Societies' Act.

Provided single [actories seeking registration as
cooperative societies shall demonstrate an average coffee
production of 500,000 kgs for the immediate preceding three
Years.

(12) The County Government, in consultation with the
Authority, shall issue a distinguishing mark and a grower
code.

{13} Mo estate, association, company or a co- operative
society offering coffee for sale or export shall use any
distinguishing mark and grower code to market and identify
such coffee unless the mark is registered by the county
gavernment in consultation with the Authority.

Regulation 10 of the principal Regulation is umended —

in sub regulation (1) by deleting paragraph (d);

in sub regulation (2) by —

{i} deleting paragraph (a);

{ii) deleting the word “exchange” and substituting therefor
the word “avetion” in paragraph (c);

(iii) by inserting the following new paragraphs immediately
after paragraph (g)—

(f) grower marketer licence in Form C3.2 set out

in the First Schedule authorizing the grower to markel
own coffee;

(g) auction organizer licence in Form GB8 set out in
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the First Schedule authorizing the conduct of coffee
auclions;

(h) miller- marketer licence in Form C4 set out in
the First Schedule authorizing the holder to conduct the
business of milling and marketing coffee at a fee;

{c) by inserting the following new sub regulation immediately
after sub regulation (2)—

{2A) The Authority shall seek the approval of county
governments before issuing miller-marketer licenses.

Provided such approval is accorded to miller applicants
within thirty calendar days upon application.

7. Regulation || of the principal Regulations is amended by —

(a). deleting sub regulation (1) and substituting therefor the
following new sub regulation—

(I3 A holder of a coffee buyer's licence or any other
entity associated with such holder shall not be licensed as a
miller-marketer, roaster or warchouseman.

(b) deleting sub regulation (4) and substituting therefor the
following new sub regulation—

{(4) Licences issued by the licensing authority shall run
from 1% Oclober to 30th September of every year and
application for renewal of a licence shall be made to the
Authority not late than the Ist day of the month of
September in which the current licence is 1o expire”.

8. Repulation 19 of the principal Regulations is amended —

{(a) in sub regulation {6) by deleting the word “exchange” and
substituting therefor the word “avction™,

(b} in sub regulation (7) by deleting the word “exchange" and
substiwting therefor the word “auction™,

9. Regulation 20 of the principal Regulalions is amended by
deleting sub regulation (1) and 5ubsutur.mg therefor the following new
sub re.gu!atmn—

(1) The Kenya Agricultural and Livestock Organization
may validate coffee research findings from other accredited
research institutions,

10. Regulation 22 of the principal Regulations is amended —

(a) by deleting sub regulation (1) and substituting the following
new sub regulation—

{11 Every coffee society shall, by resolution of its
management meeting, competitively procure services of a
licensed miller-marketer for the milling parchment and buni
coffee and the marketing of clean coffee, or as the case may be.



Kenya Subsidiary Legislation, 2022

159

{b) by inserting the following new sub regulations immediately

after sub regulation (1)—

{1A) The management of every society shall, within (wo
months of the end of the crop year, convene a meeting of its
members o ratify the mille--marketer procured wnder sub
regulation ().

{1B) The County Executive Commitlee Member responsible
for cooperatives shall attend or designate a representative to
attend the meeting referred to in sub regulation {1 A).

(1C) Every registered miller participating in the meeting
under sub regulation (1A) shall disclose all charges and fees that
may be incurred in the milling process to enable growers make
an informed decision,

{1D) Ewvery resolution made under this regulation with
regards to the procurement of a miller-marketer, shall within
fourteen days of the meeting, be filed with the Authority and
copied to the respective County Government.

(c) by deleting sub regulation (2) and substituting the following
new sub regulation—

(2) A miller-marketers licensed under these Regulations
shall charge up to one per centum ({19) of the value of the coffes
sold as marketing commission.

{(d) by inserting the following new sub regulation immediately

after sub regulation (2)—

(2A) The milling losses allowable under this clause may be
capped at nineteen percent of parchment coffee milled.

{(2B) The cost of coffee milling and related activities
(handling, sorting, grading, packaging, warehousing charges)
shall not exceed Ksh 4,000.00 per ton of coffee delivered.

{e) in sub regulation (13) by deleting the word “exchange" and
substituting therefor the word “auction organiser”.

11. Regulation 23 of the principal Regulations is amended —

{a) in sub regulation (1) by deleting the word “exchange" and
substituting therefor the word “auction”,
(b) by inserting the following new sub regulations immediately
after sub regulation (1) —
{1A) A coffee miller-marketer shall be prohibited from
offering a grower financial support.
{IB) The Coffee Auction shall be managed by an auction
organiser who shall be licensed by the Authority,

{c) in sub regulation (2) by deleting the word “exchange” and
substituting therefor the word “auction™,

(d) by deleting sub regulation (3) and substituting therefor the
following new sub regulation—
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{3} A buyer, roaster, a miller-marketer, grower marketer
licensed by the relevant licensing authority, may trade al the
auction in accordance with these Regulations and any other laws
that may govern the auction.

{e) by inserting the following new sub regulations immediately
after sub regulation (4)—

{5) It shall be an offence for a holder of & miller-marketing
licence ta participate by himself or by his agent in the buying of
coffes,

{6) Parallel directorships and cross ownership of shares in
miller-marketers and coffee buying companies is prohibited.

{7T) The auction organizer shall establish an aoction syslem
for the conduct of auctions for Kenya Coffee and such system
may facilitate trading in coffees from the region™

(8) An auvction organizer shall fulfil requirements under the
Second Schedule under these Regulations,

12. Regulation 24 of the principal Regulations is amended by

inserting the following new regulations immediately after sub
regulation (2)—

(2A) Direct coffee sales shall be subject 1o price competition
at an auction wherchy the Direct sales price shall serve us a
reserve price.

{2B) Where the coffee referred to in subsection (2) feiches a
higher price at the Coffes auction than the direct sale price
offered, the prospective direct sale buyer shall have the right of
first refusal to buy the coffee at the auction price.

Provided that if the prospective direcl sules buyer refuses to
buy the coffes at the Coffee auction price, the coffes shall be
sold to highest bidder above the reserve price at the auction.

13. The principal Regulation are amended by deleting regulation

25 and substituting therefor the following new regulation —

Management of the 25. (1) The auction erganizer shall manage the

muerion,

anction floor, central sample room, information
registry and the direct seutlement system, maintain
records relating to coffee sales, coffee samples and
sweepings, and avail sales catalogues to interested
parlies.

(2) The proceeds of the sale of coffee by the
auction shall, be deposited in a direct settlement
system established in accordance wilh the laws that
govern the auction.

(3) The grower or the grower's authorized
representatives, shall after the commencement of
these Regulations, supply through the auction all the
necessary particulars of the grower to the commercial
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banks providing the direct settiement system to the
grower, for purposes of initiating the settlement
system

(4) The grower or the grower's authorized
representatives shall through the auction organiser,
lodge with the commercial banks providing the direct
settlement system, any relevant contracts of service
for which payment will be due from the grower, and
any other document showing outstanding liabilities
payable by the grower, for purposes of settlement
through the system.

(5) The particulars supplied shall take the
format prescribed by Form P set out in the First
Schedule.

(6) The grower or the grower's authorized
representatives and the auction organizer shall ensure
that the information provided under sub-regulations
{3) and (4) herein above is correct and relevant and
they shall be liable for any loss or other consequences
resulting from uny incorrect information given lo
appointed commercial banks providing the settlement
system.

(7) The Direct Settlement System provider
shall remit coffee sales proceeds to the coffes
growers and settle service provider's fees and other
liabilities within five working days from the receipt
of the proceeds of sale of coffee.

(8) All payments to growers for coffee sold
and for services rendered for such coffee whether
by miller-marketers, warchousemen, auction
organizers, coffee societies and factories shall be
paid into their individual accounts from the direct
settlement system.

(9) The trading of coffee at the auction shall
be in accordance with these Regulations and any
other laws that may govern the exchange and shall
comprise the following—

{a) a miller shall deposit clean and graded
coffee al a designated licensed
warehouse, and where the clean coffee is
a bulk, the miller shall provide details of
the bulk and the proportions of the
respective growers’ coffee;

(b) coffee shall meet the Kenya coffee
quality standards for commadity trading
at the exchange;

{¢) the warehouseman shall issue a coffee
warrant in the form set out in the Eighth
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(d)

{e)

(f

(2)

(h)

G

Schedule  or  transferable  warehouse
receipls as the cuse may be, stating the
quantity and quality of the coffee
deposited and ensure traceability of the
coffee;

for purposes of sale, the grower miller or
appointed broker shall input the details of
the coffee warrant or warehouse receipl
as the case may be, into the central
registry of the exchange;

the warehouseman shall guaraniee
delivery of the coffee described in the
coffee warrant or warchouse receipt as
the case may be, and in the event of loss
or failure of defivery, the warehouseman
shall be liable,

the warchouseman or an appointed
collateral manager shall confirm that the
warehouse receipt or coffee warrant as
the case may be, is valid by inspecting
and auditing caffee in the warehouse;

upon verification, details in  the
information registry shall be conlirmed
into the central order book ready for
trading;

the auction organizer in consultation with
grower marketers or appointed miller
marketers shall set the volumes, lot sizes,
dates and limes for holding of coffee
auctions and determine the order of the
sales catalogues for every sale and ensure
that reasonable access to the auction is
given to all persons licensed o trade;

the grower shall, either directly or in
consultation with the miller marketer, set
the reserve price for the coffee for every
sale taking into account the guality of the
coffee, the prevailing auclion prices and
the international production and market
trends;

where a bid for coffee at the auction has
not been confirmed, the grower miller or
miller marketer shall disclose the reserve
price at the trading feor and where the
disclosure of the reserve price does not
attract any competitive offers, the coffes
shall be withdrawn and re-offered for sale
at a subsequent auctian;
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(k) all trading in coffee at the auction shall
be concluded at the trading floor of the
auction;

{(I) once auction is complete, successful
bidders shall be invoiced by the grower
miller or miller marketer and payments of
the proceeds shall be effected to the
grower through direct settlement system
net of contract and statutory charges;

(m) uwpon confirmation of payment by the
direct settlement system and endorsement
by the auction organizer, title to coffes
shall be transferred to the buyer or roaster
by changing ownership details in Lhe
coffee warrant or warshouse receipt, as
the case may be, at the central registry;

(n) the new owners will thereafter be at
liberty to take delivery of the coffee; and

(o) a coffee warrant or warshouse receipt as
the case may be, issued by the
warehouseman to a depositor of coffes
shall be transferable to a new holder who
has purchased the coffee and is entitled to
take its delivery upon presentation of the
coffee warrant or warehouse receipt
endorsed by the auction organizer to the
warehouseman.

(10} Payments to factories or societies from the
direct settlement system for operations and
maintenance shall be five per centum of the value of
coffee sold net of the milling, warehousing and
marketing costs.

(11) The auction organizer shall disseminate
market information for every auction and an analysis
of performance on, weekly and monthly basis,

(12} The obligations of the auction and the
direct settlement system provider shall be as set out
in the coffee trading rules and these Regulations.

{13) A commercial bank which express an
interest towards establishment of a direct settlement
system shall fulfil requirements stipulated under the
Second under these Regulations.

{14) The auction organizer shall enter into
service agreements with commercial banks which
qualify and are appointed to offer the services of
direct settlement system services for the coffes
subsector,
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(153) A commercial bank appointed o offer
direct settlement services shall submit returns to the
auction organizer,

(16} A person who contravenes this regulation
commits an offence,

l4. Regulation 26 is amended by deleting sub regulation (1) and
substituting therefor the following new sub regulation—

{13 A grower marketer or 1 miller-marketer in consultation
with the auction organizer shall prepare a sales catalogue for all
the coffee in a licensed warehouse in accordance w the coffee
trading rules and these Regulations,

15. Regulation 32 of the principal Regulations is amended —

(a) in sub regulation (2) by deleting the word “may” and
substituting therefor the term “shall™;

{b) in sub regulation (4) by inserting the word “independent™
immediately after the word “offer”,

{c) in sub re.gulalion (8) by inserting the word “independent”
immediately after the word “cupping”;

(d) in sub regulation (9) by deleting the word “exchanges” and
substituting therefor the word “auctions™,

16. Regulation 33 of the principal Regulation is amended —

{a) in sub regulation (1) by inserting the words “miller-
marketer”, grower-miller” and “ grower-marketer”,

(b} in sub regulation (3) by inserting the words "food science
and technology" after the word “engineering” appearing in
paragraph (a).

17. Regulation 34 of the principal Regulations is amended by
deleting the word “miller” and substituting therefor the words "miller-
marketer”, grower-miller” and * grower-marketer”,

I18. Regulation 37 of the principal Regulations is amended by
deleting the word “miller” and substituting therefor the words “miller-
marketer”, grower-miller” and * grower-marketer”,

|9, The principal Regulations are amended by inserting the
following new regulations immediately after regulation 38—

Socicey loans. 38A. The interest rate on borrowing against
growers’ assets held in trust by the growers’ coffee
co-operative  societies such as  assets, land,
machinery, equipment, shall be capped at five per
cent per annum.

No society shall contract any loans or advances
under subsection (a) except with the support of a
resolution passed by a majority of the members to
that effect.
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Any society that wviolates the provisions
subsection (2) commits an offence and any loans
borrowed 'in breach of this provision shall be
statutorily converted.

Mothing in this section shall be interpreted as
prohibiting coffee farmers from directly borrowing
money from regulated financial institutions or any
government established funds against their deliveries
of cherry, parchment and clean coffee.

The trusteeship responsibility by  the
management commitiee of a coffee cooperative
society is a  Fiduciary duty of position of trust and
directors shall have held liable for any directors.
Waste and loss arising from negligence and breach of
trust.

E:Ff“"_“?*“ 38B. The Authority shall demand a
denmance Bon¢  performance bond from a coffee buyer who

20.

inserting

(b)—

(c)

(d)

{e)

21,

(a)

(b)

demonstrates a level of risk in buyer's operations
including; sample purchases, payments against coffee
purchases and settlement of trade obligations™

Pravided the value of such performance bond
shall be commensurate to the level of risk
demonstrated by a coffee buyer.

Regulation 46 of the principal Regulations is amended by
the following new paragraph immediately after paragraph

notwithstanding the provisions of regulation 46 (a) and (b}
all marketing agent licenses existing as at 30" June 2021
shall remain wvalid until a direct settlement system is
established for the processing of coffee sales proceeds and
other ancillary services;

companies that may require internal reorganization to
comply with the provisions of these regulations shall be
given a transitional period not exceeding twelve months
from the effective date of these regulations;

existing licenses shall, upon the commencement of these
Regulations, remain in force until the term of expiry.

The First Schedule to principal Regulations is amended—

in Form A2 by deleting the words “Kenya Agriculture,
Livestock Research Organization' appearing in paragraph 3
of the terms and conditions and substituting therefor the
words “an accredited research organization™,

in Form C2 by deleting the heading “The County
Government of.. Application: for a Commercisl Coffes
Milling Licence” and substituting therefor the following new

title—
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THE AGRICULTURE AND FOOD AUTHORITY
APPLICATION FOR MILLER MARKETER LICENCE

{c) in Form C3 by deleting the heading “County Government
of..” and substituting thecefor the following new heading
The Agricullure and Food Authority™.

{d) by deleting Form C4 and substituting therefor the following
new Form—
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(r.10(2)(a))

AGRICULTURE AND FOOD AUTHORITY

FORM C4 MILLER MARKETER LICENCE

Mame

License NO. .o.coveeniansnnmassiare e AUHOLILY S Code. ...
XA T st pabssin i sbn s s s DR A e B ik SRR AR e b s
Poarnl Addvess:. i s Postal Code . ciiuminidiaveasaitg
gl o e aik i e Iobile DUIBEE, it i imbinsin i svbenssrms s £ o

CONEY oissinisavinssn st UO=EOMEY couieeavinsannsinsnaninmansasin
BT PPN | |F-T-1-1) s T A

LEMNOJPIOL . . cvvivaranvmeenrsrrssnisnens v -

Isfare hereby authorized to operate a milling plant as a commercial miller at......to mill
coffee and prepare such coffes for sale.

Issued by:

CEC or Authorized Officer

Designation -

SIGRATUIE vt iari s brrssons R SRR W A LA e

For: County Governmeni!

Subject to Terms and Conditions:

1. A miller marketing licence holder shall submit their milling returmns to the
Authority and County government on & monthly basis,

2. The miller marketing licence holder shall comply with the Coffee Industry Code
of Practice and Standards.

3. The miller marketing licence holder shall allow free access to the premises by the
inspectors authorized by the Authority and county government, i

4. The county government may vary, suspend or revoke the milling license issued if
the holder fails to abide with the terms and conditions of the license.

5, The miller marketing licence holder shall provide to the Authority and county
government the milling tariffs for the purpose of publication a month before the
commencement of the coffee year,

6. The miller marketing licence shall not be transferable.
{#) by deleting Form C6 and substituting therefor the following new Form—
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FORM C6&
{r.22(10})
MILLER MARKETER MONTHLY RETURNS

CGEAEY o Gy e BORERIREY el
WA e VillageRoad.........ooivievnnnes

COFFEE MBAT i ssansisansnpsrersapisnsnntrions s IV v i wcansne R SR I R R R

Clrower] Grower Out-| Parchment | CLEAN COFFEE Buni

MName | Code s L

PI| PY P T/P | AA| AB PRI H O TT| T| $B| UG Totad Millingf ME] M LTotal mliin
cc  |loss Clean
S i

Totals

Monthly Sweepings i K oo e
Milling Charges per Tonne {where applicable)

Transport charges {where applicable)

B R RS B R R R REA P e A B R A R RN R e AR R

Sorting per Tonne - (where applicable)

BRI P E AN R b B S B R s B S R R R R R Ead KRB

I O T R ot motm i s i ot A A A B
Prepared by:

BERITR i i s S asa s nsmaseas i n o DR BEVEENOM L it i
Blpnatiive Lol iuianiissharinn Dt s LR R

Stamp
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(f) in Form D1 by deleting the word “exchange” and substituting therefor the
waord “auction”.

(g) deleting Form D2 and substituting therefor the following new Form—

FORM D2
{rdof2)(e))

AGRICULTURE AND FOOD AUTHORITY

COFFEE BUYER' 5 LICENCE

I ol B T o b i v i W R B
Ldeemrog IO oo icosamuniavsnans vpsasn s IAWEE B CODE. + ooc o aiscvivisssmntasndsangi s

R LTI s PO I+ T
Postal Address: .....coeerescsesmnrersnrsnssnnsss POSAL OB .. oen e nininiiininissairaniass
ERGBEl i siiaaianansaiiib i Moblle bt i e vt

O b AT e O e e
WD ooy v i R e S IIBEORH o e s L

L.EINoAPIot NG covceminsivnrivinsins o O o BRGS0 RS R R

Is hereby authorized to buy clean coffee only at the auction for export or local sale or
value addition or to import clean coffee for secondary processing in Kenya {tick as

appropriate).

Issued by:
SEENEIUEE. « cvasovursns erasssassan DIRE. . o cux srupsopmsrusnanmnspmwasmass s
Director of Coffee Directorate

Agriculture and Food Authority

Subject to Terms and Conditions:
1. A licensed buyer shall submit their trading returns to the Authority on a monthly
basis. '
2:  The licensed buyer shall comply with the Coffee Industry Code of Practice and
Standards.
3. The licensed buyer shall allow free access to the premises by the inspectors
authorized by the Authority.

4. The Authority may vary, suspend or revoke the coffee buyer's licence issued if
the holder fails to abide with the terms and conditions of the licence.
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5. The coffee buyer's licence shall not include authority to engage in direct sale.

6. The coffee buyer's licence shall nol be transferable.
{(h) by deleting Farm G7 and substituting therefar the following new Form—
(i) by deleting Form G8 and substitting therefor the following new Form—
(i) by deleting Form HI and substiuating therefor the following new Form—

AGRICULTURE AND FOOD AUTHORITY
APPLICATION FOR REGISTRATION OF DEALERS
FORM H1:

I. Wame of Dealer (company) s S

T TS i -

Postal Address.............. Postal Codl, oo Building......oovmvveiinns
11| | R TOWNEIG e s svnnmns o Do DU Soson rabisss i

Email....oovivivnnienisinnisisns i Maobile Mumber......cooviviiiiininianns
3. Specify type of dealership/Service

Category Tick as appropriate

Warehousemen

Roaster

Import Permit

Buyer

Independent Cupping services

piller marketer

Grower Miller

Grower Marketer

4. Directors of dealership

R[] NAME D NO/PASSPORT
NUMBER

| | 3

3. Declare professional skills of persons engaged (attach profiles)

(warchouseman, liquorer, agronomist, engineer, if other professional specify)
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6. Brief Company profile

7. Application for Registration by
Mame
Signature
Stamp

8. Director, Coffee Directarate

Mame et

Signature

Stamp -
(k) by deleting Form H2 and substituting therefor the following new Form

FIRST SCHEDULE
AGRICULTURE AND FOOD AUTHORITY
FORM H2:
DEALER REGISTRATION CERTIFICATE
Diryia o TeRDRE i R L A R R

Type of Dealership. . iiiiaa dainisi i i i i e i s
Location of Dealership: City/Town....ocovviviviainn L/R No-—m-mmmmmmmmsmenencaaen

iy | RS —

The dealer is here registered for conducting the business of: al
(location)--- on .-
(Doate)

The registration is made under an application by -----
------------------ being the Director of the company.

Signed

Director, Coffee Directorate Stamp

THIS IS NOT A LICENCE FOR CONDUCTING BUSINESS

Terms and conditions
1. The registration is not transferable

2. Annual returns shall be submitted to the Authority and the respective county
government '
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3. Continuous updates of the directorship and other registration details shall be
submitted
4. The Dealer shall comply with all national and international coffee standards and
other regulatory requirements in the crops Act, the coffee regulations, the
tracling regolations and other statutory requirements such as NEMA.
5. Any other terms introduced by the Authority
(1) by deleting Farm L;
(m} by inserting the following new forms in proper sequence—
FORM C3.1
AGRICULTURE AND FOOD AUTHORITY
GROWER MARKETER LICENCE APPLICATION
1, ‘Mame of FArmear/PrOPIIEIOT .. oa .o re ooseniisass v sirasssssns ivis aus san iy sos sis svap b
2: Grower Code TPEEY: ... ccovamoners s oy Walidity of Licence
b T TR Vil g1 A e AR L G Pogtal Codel,, aiianianna
Ernalls it i Mobile nomber.........ciiees
4, Location:
527771, L P SRR IR RONINOE TR || [ 1|11, RSP SR
WaEd. ..o siserss Villape/Road. . . LR NOJBlOL,  covnanaaan
5. Coffer ACIBAEE . ..ot et e e e
VARIETY Acreage Mumber of Mature [Number of
Trees Young Trees
Ruairu 11
Batian
Traditional
W ariety
6. Coffee production for Three Years
YEAR PARCHMENT (kg) - BUNI{Kg)
7. The Information given is the to true to the best of my knowledge
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MName of Applicant ........oocvarirvionmmiiirsiinnn
TN i sivns g wan ey coin

Date of Applieation ....cociviiinaraees R R S B SN SRR

FORM C32
AGRICULTURE AND FOOD AUTHORITY

GROWER MARKETER LICENCE

e 00 | TSP RSYOPRR {1 (1 1+ ¢ (4 - S 1 1 /| S —————
R0 {15 S 71 1 DO OO OUT O {4 SO OO RPP P

Postal AGAress.....ccreveerenrreesmnenrronsoasere POSHL COME. it
Bitlail  oveenssiciis v i ddiinis v oblle nomber.... o bicaniinia i
(180711, 11, U RRROTRIRPRR . || .- o0 ;' SOt U PP
Ward. ..ccocinsiminnennn VillageRoad. . ... ol RO SPIOL o rissiies

Isfare hereby authorized to undertake the business of a grower marketer at ..........

B BB e B A B AR L E B R LR AR R R R R A R FE bR A B B A A R RPN P PSR SRS AR

Issued By:

Director, Coffee Directorate

SEENBIIE. avvhnaade i sie siai btusaibuninninanai i LOEDBLL ci i i sanmaimnannas
Stamp:

Subject to Terms and Conditions:

. A licence holder shall submit their marketing returns to the
Authority and the respectivecounty government on a monthly basis.

2. The licence holder shall comply with the Coffee Industry Code of
Practice andStandards.

3. The licence holder shall allow fres access to the premises by the
inspectorsauthorized by the respective licensing authority.

4. The Authority may vary, suspend or revoke the license issued if the
holderfails to abide with the terms and conditions of the licence.

5. The licence shall not be transferable.
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FORM G7
AGRICULTURE AND FOOD AUTHORITY
COFFEE DIRECTORATE
7(8)

APPLICATION FOR REGISTRATION/LICENCE RENEWAL OF AUCTION
ORGANIZER

Lo Dlame of g PO i i i s i s ocom e

2. Certificate of INCOTPOFALION. ..o csiis sttt nrssrsnanan {Attach copy)

3. Copies of Memorandum and Articles of Association................... {Attach copy)
4., Names and Particulars of Directors and Form CR |2 (attach details)........c.c.c..

5. Tax Compliance Certificate (Attach COPY) .. i iesimmisassnses

7. Contact Information
By Tl ephiome i v i et s sy e an
bl E-malladdress i i i i nb i
Bu. ContAck PR it s s i
Qi BT TO IR, v suncin osionssescomisiioasiitd it i A S G
10, Ik OF BUUETRES s civsniesinsiis s simens oo g s s
I1. Specify services to be provided........cimenmnsinnssns e
Date appligd... oo s s

Signature of applicant
Terms and Conditions

1. An applicant shall furnish the Authority with the protocols governing the
operations of the Auction in a form satisfactory to the Authority,

2. The protocols shall restrict the applicant to the business of operating a coffee
auction and related services.

3. The protocols shall contain the applicable fees and charges for membership and
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for services rendered by and between members
4. The protocols shall contain guidelines for disclosure of the duily trading report of
the auction.

. Satisfy the Authority on the applicant finaneial capacity, functional expertise and
infrastructure to undertake coffee auctioning in the Republic of Kenya.

Lh

6. Have in its employments sufficient number of persons with adequate, professional
and other relevant competencies and experience.

7. An applicant shall digitize and automate the coffee Auction system for efficient
services delivery and information dissemination.

FORM GB8

AGRICULTURE AND FOOD AUTHORITY
rl0(2:h

LICENCE OF AUCTION ORGANISER

[ F1 1 S U N LS A R
License 0. .o

Avthority’s Code.. ..o i

Walld: TR0 o TS S s ER S A S TR B Y

Postal  Address........ccccoieiierecrierenrieinasann.. Postal

EmBIl . oo st e
Mobile number.... ... s

Name 0f Bullding .....cooommiisinisnnrmmisirnsmnss sams cnsmvnsees

00 L ) R ———
Isfare hereby authorized to undertake the business of an auction organizer ..........

Issued by:

Director, Coffee Directorate

SRRV ¢ i oo s S s e SR RS BB
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Subject 1o Terms and Conditions:

l.  An auction organizer shall submit their auctioning returns to the Autharity
on weekly and monthly basis.

2. An auction organizer shall comply with the Coffee Industry Code of Practice
andStandards.

3. An auction organizer shall allow free access to the premises by the
inspectorsauthorized by the Authority.

4, The Authority may vary, suspend or revoke the license issued if the holder
fails to abide with the tenms and eonditions of the licence.

5. The licence shall not be transferable.,

FORM P

COUNTY GOVERNMENT OF

r25(3)

COFFEE GROWERS NOTIFICATION OF DETAILS TOWARDS FACILITATION
OF REMISSION OF COFFEE SALES PROCEEDS THROUGH DIRECT

SETTLEMENT SYSTEM

. Mame of the groWeri.. .o ianipns st onnpss R

. Grower Code, . Addree o s ZIP Code: i
Category of grower (Tick as appropriate)
Cooperative [ 1 Association [ ] Estate [ ] Other[ ]
SPRCITY .

4. Location of Grower: COunty......cocviiaiiinianne
SUBACOUMEY . i i vt v b i e i B i e s
Village/Road.......c.oovvvinnnn. R A 1275 |7

Blobile NUMbBET: . i s e e e e

6. The following are Officials/Signatories to the Grower account and shall transact
for the grower

Name of Official/Owner/Agent ID NO Signature
1 R
b)

Y o e e R b T SR Feiveeeva
Y e e are R RO .

(Attach copies of TDs, minutes electing the committee, introduction letter
by the County Commissioner Cooperatives)
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7. Details of Bank Account

Name of Bank/Financial Institutions ......ovevmevisiiimsmeissiisnneioians

ACCOUTE BIOIBET oo cos wsonsmommsssmsmvrerssmsssins s smsnnns i
Contact of Bank (IF any) ..o iiiiesiiesieressss s s e rane e
8. Details of service contracts and loan obligations to which payments are due

a)
b)

Marme:of Servicegontractls) i ndia i

The following are the outstanding liabilities payable by the grower to
service providers through the Direct Settlement System and the supporting

documents:

(Attach additional documents)

c)

e ey ) < L S S S

Attach list if space is not adequale)

9. Prepared by -

22,

g). Mame of AUthorized PEIROMG \ovissviriisaninssiisnisnssisnssnsissnrinsamsins

L T N

¢) Position at Grower InstitntionESEaE L\ o0iesrreressrsrsrnrenrsnesenssnsns

A e e o i i e T e

&) MNatomal TBRNG: i g i A s
(Attach Copy of ID)

B BB st i il o W T i S ER ii

The Second Schedule to principal Regulations is amended in Part F on

requirements of a coffee buyers licence by —

(a)
{b)

(c)

23.

(a)

deleting paragraph 5;
deleting paragraph 7 and substituting therefor the following new
paragraph—
7. Acecess to an authorized cupping laboratory.
deleting paragraph 8.
The Third Schedule to principal Regulations is amended—

in Part C by deleting the words “the grower miller or appointed agent or
broker” appearing in paragraph 1 and substitoting therefor the following
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words “the coffee miller-marketer, a grower miller, a grower marketer or
appointed agent”,

ib) by deleting Part F.

24. The Fourth Schedule to the principal Regulations is amended by —

{n} deleting the heading and substituting therefor the following new heading—
Commercial Milling Agreement,

{(b) deleting the word “miller” wherever it appears and substituting therefor the
words “miller marketer”,

25, The Sixth Schedule to principal Regulations is amended by deleting Part A
and substituting therefor the following new Part—

PART A

A grower marketer or grower miller who has secured an overseas buyer contract for
the coffee, shall—

I
2.

10.

11.

12.

Store coffee for direct sales at designated warehouses,

Enter into a direct sales contract in the format preseribed under these guidelines
and shall lodge the contract with the Authority for registration and approval.

Submit to the Authority a sample of 250gm of the said coffee for quality analysis
and for arbitration purposes,

Have the coffee inspected by the Authority, in order to ascertain the quality,
quantity and the value and for approval of the contract.

Be issued with an inspection certificate for every coffee consignment declared 1o
the Authority for direct sales lo ascertain the coffee quality. The inspection
certificate shall be one of the requirements for clearance of direct sales exports,

The Authority liquorer shall conduct quality analysis and issue a certificate of
conformity with coffee grading and quality standards,

Direct coffee sales shall be subject to price competition at the Nairobi Coffee
Auctions whereby the Direct sales price shall serve as a reserve price.,

Where coffee with a direct sales offer felches a higher price at the Coffee auction
than the direct sale price offered, the prospective direct sale buyer shall have the
right of first refusal to buy the coffee at the avction price,

Provided that if the prospective direct sules buyer refuses to buy the coffee at the
Coffee auction price, the coffes shall be sold to highest bidder above the
reserve price at the auction

All Direct sales price offers shall be communicated to the auction organizer five
days prior to an auction.

Growers and overseas buyers shall agree on the mode of payment for the
coffee purchased which shall be part of the comtract submitted to the
Authority for appraoval.

Apply to the Authority for—
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fa) ICO cerificate,

(b) KEPHIS certification;

{c) Movement permit(s)

{d) Quality certificate; and

(e) Any other necessary clearance

13. Appoint an agent for purposes of logistics and other processing
requirements relatedto coffee exports where applicable.

14. Remit monthly returns to the Authority on Direct sales undertaken,

Made on the Tth June, 2022,

PETER MUNYA,
Cabinet Secretary for Agriculture,
Livestock, Fisheries and Co-operatives.

FRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER , MAIRORI






NOTICE OF THE REGULATORY
IMPACT STATEMENT



SSRER



THE CROPS ACT

(NO. 16 OF 2013)

THE DRAFT CROPS (COFFEE)(GENERAL)(AMENDMENT) REGULATIONS, 2022

REQUEST FOR COMMENTS ON THE DRAFT REGULATORY IMPACT
STATEMENT AND THE DRAFT CROPS (CGFFEE](GENERAL)(AMENDMENT]
REGULATIONS, 2022

The Cabinet Secretary, Ministry of Agriculture, Livestock, Fisheries and Cooperatives is in the
process of gazetting the draft Crops (Coffee)(General)(Amendment)Regulations, 2022 as
provided under sections 40 of the Crops Act No. 16 of 2013.

In compliance with the provisions of the Crops Act 2013 and the Statutory Instruments Act (No.
23 of 2013), the Ministry announces to the public the availability of the draft Crops
(Coffee)(General)(Amendment) Regulations, 2022 and draft Regulatory Impact Statement.

' The main objective of the Amendment Regulations is to amend the provisions of the Crops
(Coffee)(General) Regulations 2019 and enhance the regulation of the coffee subsector in Kenya.
The Regulatory Impact Statement contains detailed information on the draft Crops

(Coffee)(General)(Amendment) Regulations, 2022.

The Constitution of Kenya, 2010 and the Statutory Instruments Act, 2013 require the public to
participate in the decision making-process through submission of comments to the Ministry. It is
in this spirit that the Ministry requests the public to participate by submitting their comments
through the provided address.

All  interested persons should submit written comments  on the Crops
(Coffee)(General)(Amendment) Regulations, 2022 and the draft Regulatory Impact Statement
using the prescribed public comments form, to reach the undersigned not later than fourteen
(14) days from the date of publication of this notice.

There shall be a public forum on........cocoorimmnrreninn to discuss and receive
stakeholders’ comments on the Crops (Coffee)(General)(Amendment) Regulations, 2022.

1



(et i

I

B



The following documents to facilitate discussions and enable stakeholder feedback are available
and can be accessed through the Ministry website: www.kilimo.go.ke

(1) Draft Crops (Coffee)(General)(Amendment) Regulations, 2022.
(2) Draft Regulatory Impact Statement.
(3) Public comments/feedback Form.

Send your written comments to either:

The Cabinet Secretary,

Ministry of Agriculture, Livestock, Fisheries and Cooperatives,
Kilimo House, Cathedral Road,

Box 30028,

Nairobi.

Or by e-mail: directorpolicy@kilimo.go.ke/psagriculture.research(@kilimo.go.ke.

HON. PETER MUNYA, E.G.H,
CABINET SECRETARY

MINISTRY OF AGRICULTURE, LIVESTOCK, FISHERIES AND COOPERATIVES
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CERTIFICATE OF COMPLIANCE
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STATUTORY INSTRUMENTS ACT, NO. 23 of 2013
CERTIFICATE OF COMPLIANCE
UNDER THE CROPS ACT NO. 16 OF 2013
THE CROPS (COFFEE)(GENERAL)(AMENDMENT) REGULATIONS, 2022

Whereas the Cabinet Secretary for the Ministry of Agriculture, Livestock, Fisheries and
Cooperatives has published the Crops (Coffee)(General)(Amendment) Regulations, 2022
pursuant to the powers conferred by section 40 of the Crops Act, IT IS HEREBY
CERTIFIED that the aforesaid Crops (Coffee)(General)(Amendment) Regulations, 2022: -

a. Meet the requirements relating to Regulatory Impact Statement in the Statutory
Instruments Act No. 23 of 2013 and the guidelines have been complied with; and
b. In my opinion, the Regulatory Impact Statement adequately assesses the likely

impact of the Crops (Coffee)(General)(Amendment) Regulations, 2022 and the benefits of
the proposed Amendment Regulations outweigh their cos’ .£ administration.

Dated this 06" Day of June, 2022.

Signature of Cabinet Secretary

9 @ >

Hon. Peter G. Munya, EGH
CABINET SECRETARY,

MINISTRY OF AGRICULTURE, LIVESTOCK, FISHERIES AND
COOPERATIVES.
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