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CHAIRPERSON’S FOREWORD

This report contains proceedings of the Departmental Committee on Communication, Information
and Innovation on its consideration of the Copyright (Amendment) Bill, 2021 (National Assembly
Bill No 44 of 2021), sponsored by the Hon. Gladys Wanga M.P. which was published on 227
October, 2021,

The Bill underwent First Reading on 24" November 2021 and subsequently referred to the
Departmental Committee on Communication, Information and Innovation for review and report
to the House pursuant to Standing Order 127(1) of the National Assembly Standing Orders.

The Bill has eight clauses it seeks to amend the Copyright Act, 2001 to provide for a fair formula
for sharing revenue from ring back tunes amongst the artist/copyright holders, premium rate
service providers and the telecommunications companies. The Bill further seeks to repeal the
provisions on takedown notices and requirements, the role of intermnet service providers and
application for injunction intended to remove the ambiguity in the role of the internet service
provider,

Following the placement of an advertisement in the print media on 11" December, 2021 requesting
for comments from public and the relevant stakeholders pursuant to Article 118(1)(b) of the
Constitution and Standing Order 127(3), the Committee received nineteen written submissions
from stakeholders. These were:- the Joint Committee of the Kenya Copyright Board, the Kenya
Film Commission, the Kenya Film Classification Board and the Communications Authority of
Kenya; Xpedia Management Limited, Kenya Association of Music Producers (KAMP);
Performers Right Society of Kenya (PRISK) and the Music Copyright Society of Kenya (MCSK);
Multichoice Kenya; Liberty Africa Technologies Limited; ARTICLE 19 Eastern Africa; Partners
Against Piracy; Safaricom; Sports Right Owners Coalition (SORC); International Federation of
the Phonographic Industry (IFPI); Union of European Football Associations (UEFA); Creative
Economy Working Group; Kenya Publishers Associations; artiste and International Publishers
Association. The Committee considered the Bill with the stakeholders on Tuesday 15™ February,
2022 at County Hall Mini Chamber, Parliament Buildings

The Sponsor of the Bill Hon. Gladys Wanga, MP appeared before the Committee on Tuesday 15"
February, 2022 and informed the Members that the main aim of Clauses 1, 2 3 and 4 of the Bill
was to provide for a fair formula sharing of revenue from ring back tunes between the artist and
the telecommunications companies to ensure that the artiste gets a greater share of the revenue,
She further stated that she had dropped clauses 5, 6 and 7 of the Bill. The clauses had proposed
repeal of sections 35B, 35C and 35D of the Copyright Act which provisions are on takedown
notices and requirements on copyright infringing material, the role of Internet Service Providers
and application to the High Court for injunction.

While considering the Bill, the Committee noted that most stakeholders were against clauses 5, 6
and 7 of the Bill because the proposals to repeal Sections 35B, 35C and 35D of the Copyright Act
would reverse the gains made since the enactment of the Copyright (Amendment) Act (No. 20 of
2019).
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On behalf of the Departmental Committee on Communication and Innovation and pursuant to the
provisions of Standing Order 199 (6), it is my pleasant privilege and honour to present to this
House the report of the Committee on the Copyright (Amendment) Bill, 2021 (National Assembly
Bill No 44 of 2021).

The Committee is grateful to the offices of the Speaker and Clerk of the National Assembly for
the logistical and technical support accorded to it during its sittings. The Committee further wishes
to thank all stakeholders who submitted their comments on the Bill. Finally, I wish to express my
appreciation to the Honourable Members of the Committee and the Committee Secretariat who
made useful contributions towards the preparation and production of this report.

It is my pleasure to report that the Committee has considered the Copyright (Amendment)Bill,
202 1(National Assembly Bill No. 44 of 2021) and has the honour to report back to the House with
the recommendation that the Bill should be proceeded with subject to recommendations as
proposed by the Committee

Hon. Jane Njiru M.P
Chairperson, Departmental Committee on Communication, Information and Innovation
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CHAPTER ONE

1.0 PREFACE

1.1 ESTABLISHMENT OF THE COMMITTEE

1. The Departmental Committee on Communications, Information and Innovation is established
under Standing Order 216 whose mandate pursuant to the Standing Order 216 (5) is as
follows;

a. Investigate, inquire into, and report on all matters relating to the mandate, management,
activities, administration, operations and estimates of the assigned Ministries and
departments;

b. Study the programme and policy objectives of Ministries and departments and the
effectiveness of the implementation;

c. Study and review all legislation referred to it;

d. Study, assess and analyse the relative success of the Ministries and departments as
measured by the results obtained as compared with their stated objectives;

e. Investigaie and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by the House;

f. Vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order 204 (Committee on
Appointments);

(fa) examine treaties, agreements and conventions;

g. make reporis and recommendations to the House as often as possible, including
recommendation of proposed legislation;

h. consider reports of Commissions and Independent Offices submitted to the House
pursuant to the provisions of Article 254 of the Constitution; and

1. Examine any questions raised by Members on a matter within its mandate

1.2 MANDATE OF THE COMMITTEE

2. In accordance with Second Schedule of the Standing Orders, the Committee is mandated to
oversee Communication, Information, media and broadcasting (except for broadcast of
parliamentary proceedings), Information Communications Technology (ICT) development
and advancement of technology and modernization of production strategies.

3. In executing its mandate, the Committee oversees the following Departments;

a. State Department of Broadcasting and Telecommunications
b. State Department of ICT & Innovation
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1.3 COMMITTEE MEMBERSHIP

4, The Departmental Committee on Communication, Information and Innovation was constituted
by the House in December 2017 and comprises of the following Members-

Chairperson
Hon. Jane Njiru , M.P
Embu County

Jubilee Party

Vice-Chairperson

Hon. (Eng.) Mark Nyamita Ogola, MP
Constituency

Orange Democratic Party

Hon. George Theuri, MP
Embakasi West Constituency
Jubilee Party

Hon. Alfah O. Miruka, MP
Bomachoge Chache Constituency

Kenva National Congress

Hon. Annte Wanjiku Kibeh, MP
Gatundu North Constituency
Jubilee Party

Hon. Joshua Kimilu, Kivinda, MP
Kaiti Constituency

Wiper Democratic Party

Hon. Marwa Kitayama Maison, MP
Kuria East Constituency
Jubilee Pa

Hon. Mwambu Mabongah, MP

Bumula Constituency

Independent

Hon. Maritim Sylvanus, MP
Ainamoi Constituency
Jubilee Party

Hon. Mwangaza Kawira, MP
Meru County

Independent
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Hon. Gertrude Mbeyu , MP
Kilifi County

Orange Democratic Party

Hon. Anthony Kiai, MP
Mukurweini Constituency

Jubilee Party

Hon. Gathoni Wamuchomba
Kiambu County

Jubelee Party

Hon. Victor Munyaka, MP
Machakos Town Constituency

Jubilee Party

Hon. Erastus Nzioka Kivasu, M.P.
Mbooni

New Democrats Party

Hon. Innocent Momanyi Obiri, MP
Bobasi Constituency

People's D cratic Pa

Hon. Godfrey Osotsi Atieno, MP
Nominated

African National Congress

Hon. Anthony, Tom Oluoch, MP
Mathare Constituency

Orange Democratic Party



Hon. Jonah Mburu, MP
Lari Constituency

Jubilee Party
1.4 COMMITTEE SECRETARIAT

5. The Committee secretariat comprises -

Head of the Secretariat

Ms. Hellen Kina
Clerk Assistant I
Ms. Ella Kendi Mr. Salem Lorot
Clerk Assistant I1 Legal Counsel 1
Ms. Winnie Kulei Mr. Thomas Ogwel
Research Officer Il Fiscal Analyst 11
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CHAPTER TWO

2.0 OVERVIEW OF THE COPYRIGHT (AMENDMENT) BILL, 2021

1. The object of the Bill is to amend the Copyright Act (No. 12 of 2001) to provide for fair
formula for sharing revenue from ring back tunes between the artists/copyright holders,
telecommunications companies, and premium rate service providers. The Bill provides that
the artist should get a greater share of the revenue at fifty two (52%) percent.

2. The Bill also proposes to repeal the provisions on takedown notices and requirements, the
tole of Internet Service Providers and application for injunction in order to remove
ambiguity 1n the role of the internet service provider.

2.1 ANALYSIS OF THE BILL
3. Clause 1 of the Bill contains the short title.

4. Clause 2 of the Bill sets out the definition of the terms Registry, ring back tunes and
telecommunication operator. It defines the terms as follows:

“Registry means the National Rights Registry established under section 34A;

“ring back tune” means subscription music or a tone which 1s played by a
telecommunication operator to the originator of a call;

“telecommunication operator” has the meaning assigned to it under the Kenya Information
and Communications Act, 1998

5. Clause 3 sets out the formula for sharing of revenue from ring back tunes between the
telecommunication provider, the premium service rate provider and the copyright holder,
The clause proposes that the net revenue from the sale of ring back tunes is to be shared at

seven (7%) percent for the premium rate service provider; sixteen (16%) percent for the

telecommunication operator and fifty two (52%) percent for the artist or copyright holder.

Party Percentage
Premium rate service provider TV
Telecommunication operator 16%
Artist/copyright holder 32%
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6. Clause 4 provides for the establishment of the National Rights Registry as an office within
the Kenya Copyright Board, It provides for the functions of the Registry as:

(a) digital registration of right holders;

(b) digital registration of copyright works;

{¢) authentication and authorization of consumers of copyright works;
(d) media monitoring of registered copyright works;

(e) tracking, monitoring and dissemination of data or logs related to access of

registered copyright works;

() any other functions as may be assigned by the Board.

7. Clause 4 also provides for voluntary registration to the Mational Rights Registry. Authors

of copyright works or copyright holders may register their work on an online portal
developed and maintained by the Board. It also provides for inspection of the Registry on

payment of the prescribed fees.

8. Clause 5 provides for a repeal of section 35B which deals with take down notices issued

to Internet Service Providers requiring them to remove infringing content,

9. Section 35B of the Copyright Act provides as follows—
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35B. Takedown notice

(1} A person whose righis have been infringed by conient to which access is being
offered by an Internet Service Provider may regquest, by way of a takedown notice,
that Internet Service Provider removes the infringing content.

(2) A takedown notice issued under subsection (1) shall—

(a) be in writing and addressed by complainant or his agent to the Internet Service
Provider or their designated agent,

(b) contain the full names and telephone, physical and email address of the
complainant;

(c) be signed by the complainant or his authorized ageni;

(d) describe in specific detail the copyright work subject to the alleged infringement

or sought fo be removed,
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fe) identify the rights being infringed;

(f} set out the conteni sought lo be removed with details of where the confent is
contained:

(e} attach an affidavit or any other declaration attesting to claim of ownership,
validity of the rights, good faith and seiting owt any efforts to have entities
responsible for making the content available to remove the content,

(h) be copied to the Board, Communication Authority and the recognized umbrella
association of service providers.

(3} A takedown notice shall be deemed delivered on the next business day following
physical delivery at its registered offices or two days following the day it is sent by
registered post or immediately it is sent by electronic communication io a
designated address of the Internet Service Provider or its designated agent.

(4) An Internet Service Provider shall, upon receipt of a valid takedown notice,
natify the person responsible for making available the alleged infringing content
and pravide them with a copy of the notice as soon as is practicable.

(5) An Internet Service Provider shall disable access ro the marterial within forty
eight business hours unless it receives a counter notice fulfilling the requirements
sel out for a takedown notice and contesting the contents of the rakedown notice.
(6) An Internet Service Provider which fails to take down or disable access when it
receives a takedown notice shall be fully liable for any loss or damages resulting
from non-compliance to a takedown notice without a valid justification.

(7) An Internet Service Provider which coniravenes the provisions of subsection (4}
commirs an offence and shall, upon conviction, be liable to a fine not exceeding five
hundred thousand shillings or to imprisonment for a term not exceeding five years,
or to both.

(8) Any person who falsely or maliciously lodges a takedown notice or a counter
notice under this section commits an offence and shall, upon conviction, be liable
to a fine not exceeding five hundred thousand shillings ar to imprisonment for a
term nof exceeding five years, or 1o both.

(9) A person responsible for such misrepresentation under subsection {7) shall, in
addition to the penalty provided under that subsection, be liable for any damages

resulting from such false or malicious misrepresentation.



(10) An Internet Service Provider shall not be liable for wrongful takedown in

response to a valid takedown notice.

10. Clause 6 provides for the repeal of Section 35C of the Act which relates to the role of an
Internet Service Provider in taking down content alleged to be an infringement of

copyright. Section 35C of the Copyright Act provides as follows—

35C. Role of Internet Service Provider

(1) An Internet Service Provider may be required—

(a) to provide information to investigative agencies regarding identity af the
subscribers of their services suspected to be engaging in infringement of content on
orders of the court upon application by the copyright owner whose rights have been
subject of a takedown notice;

(b) to designate an agent or elecironic or other address for receiving such notices
under ifs terms and conditions of service section,

(2) Notwithstanding the provisions of subsection (1), there shall be no general
obligation on the Internet Service Provider to—

{a) monitor the material transmitted, stored or linked, or

(b) actively seek facts or circumstances indicative of infringing activity within its

SEFVICES,

11. Clause 7 provides for the repeal of section 35D which relates to the application for an

injunction where there is a copyright infringement Section 35D of the Copyright Act

provides as follows—
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35D, Application for injunction

(1) A person may apply to the High Court for the grant of interim relief where he
or she has reasonable grounds to believe that his or her copyright is being or may
be infringed by a person situated in or outside Kenya.

(2) The High Court may, upon application under subsection (1), grant an order
requiring—

(a) a person enabling or facilitating the infringement of copyright, or whose service

is used by another person to infringe copyright, to cease such enabling or



facilitating activity or disable that person’s access to its service for the infringing
purpose,

(b} a person hosting or making available an online location, service or facility
situated in or outside Kenya which is used to infringe copyright or which enables
or facilitates the infringement of copyright, to disable access to such online
location, service or facility as replaced, amended or moved from time to time; or
{c) an internet service provider to prevent or impede the use of its service 1o access
an online location, service or facility situated in or outside Kenya that is used to

infringe copyright as replaced, amended or moved from time fo time.

12. Clause 8 provides for powers of the Cabinet Secretary to prescribe the following—
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(a) the fees for accessing the National Rights Registry;
{b) the format for registrations of the respective copyright works;
{¢) the type of copyright works that are registerable with the National Rights

Regpistry;

(d) anything necessary for the performance of the functions of the National Rights

Registry.



CHAPTER THREE

3.1 PUBLIC PARTICIPATION/STAKEHOLDER CONSULTATION

6. Pursuant to Article 118(1) (b) of the Constitution and Standing Oder 127(3), which provide
that the Parliament shall facilitate public participation, the Committee placed an
advertisement in the local dailies on Saturday 11% December, 2021 inviting the public to
submit their views to the Clerk of the National Assembly on or before Tuesday 28™ December,
2021.

7. In processing the Bill, the Committee took into account the memoranda received from the
public and its deliberations. These were the Joint Committee of the Kenya Copyright Board,
the Kenya Film Commission, the Kenya Film Classification Board and the Communications
Authority of Kenya; Xpedia Management Limited; Kenya Association of Music Producers
(KAMP); Performers Right Society of Kenya (PRISK) and the Music Copyright Society of
Kenya (MCSK); Multichoice Kenya; Liberty Africa Technologies Limited; ARTICLE 19
Eastern Africa; Partners Against Piracy; Safaricom; Sports Right Owners Coalition (SORC);
International Federation of the Phonographic Industry (IFPI); Union of European Football
Associations (UEFA); CODE-IP Trust, Creative Economy Working Group; Kenya Publishers
Associations; and International Publishers Association,

3.1.1 MEMORANDA ON SPECIFIC AMENDMENTS
8. Stakeholders submitied the following amendments on specific clauses of the Bill:
Clause 2

9, CODE -1IP Trust submitted that the clause sets out the definition of the term Registry, ring
back tune and telecommunication. In their justification they submitted that amending an Act
of Parliament to insert a digital registry was erroneous. The National Rights Registry is
already provided for in section 5(f) and 22A of the Copyright Act. The stakeholder further
submitted that there was no solid justification for mutilating an Act of Parliament to recognize

a digital version of an existing function.
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10. CODE-IP Trust further submitted that the definition “Registry™ be amended to mean the
National Rights Registry at the Board. In their justification, the stakeholder stated that this
was 1o delink the establishment of the registry from its day-day implementation details.

11. Creative Economy Working Group submitted that the defimition “Registry™ be amended to
mean the Mational Rights Registry at the Board. In their justification, the stakeholder stated
that this was to delink the establishment of the registry from its day-day implementation

details.

12. CODE-IP Trust proposed amendments to the definition “ring back tune™ in either of the
following ways: one, to define “ring back tune™ but also define all plausible copyrightable
works uses; or two, delete the definition and proposed amendments thereunder. The
justification for the proposed amendment is two-fold: one, applying the adage, “to name is to
exclude™; and two, defimng “ring-back tune™ equally requires that every plausible use of all

copyrightable works by telecommunications companies be defined.

13. Creative Economy Working Group similarly proposed amendments to the definition “ring
back tune” in either of the following ways: one, to define “ring back tune™ but also define all
plausible copyrightable works uses; or two, delete the definition and proposed amendments
thereunder. The justification for the proposed amendment is two-fold: one, applying the
adage, “to name is to exclude”; and two, defining “ring-back tune” equally requires that every

plausible use of all copyrightable works by telecommunications companies be defined.
Committee Observations and recommendations on Clause 2
The Committee made the following observations:

{(a) Section 5(f) of the Copyright Act (No. 12 of 2001) provides for one of the functions
of the Kenya Copyright Board (KECOB(Q) as to maintain an effective data bank on
authors and their works;

(b) Section 22A of the Copyright Act (No. 12 of 2001) provides for the register of
copyright works; further, under subsection (1), it provides that the Board shall keep
and maintain a register of all works under the Act in such manner as may be

prescribed;
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(c) The Copyright Act (No. 12 of 2001) does not define a register but the import of section
22A (1) by the words “in such manner as may be prescribed” in relation to the register
may be construed to mean that regulations can prescribe the form of the register,
including a digital one;

(d) Clause 2 of the Bill proposes to provide for a definition “Registry” to mean the
Mational Rights Registry established under section 34A;

(e) The definition “Registry™ is linked to clause 4 of the Bill that proposes the
establishment of the National Rights Registry; therefore, in order to retain the
definition or propose its deletion, consideration of the merits of clause 4 was
important;

{f} There was need to define “artiste™ and “premium rate service provider”.

The Committee recommended that:

14,

(a) The definition “registry” be amended to make a correct cross-reference to its amendment
in clause 4 placing it immediately after section 22A of the Act;
{b) The clause be amended to insert new definitions “artiste” and “premium rate service

provider™,

Clause 3

Safaricom Limited proposed deletion of the clause citing that the proposal attempts to
regulate the sharing of revenues for a specific type of technelogical innovation without regard
to the commercial considerations that determine the commercial viability of the products. In
their justification, the company indicated that the innovation around ring back tunes as defined
under the proposed Bill has allowed content owners to benefit from their craft by creating an
alternative source of revenue. The company warned that the proposed clause shall lead to a
reduction in the investment in innovation around ring back tunes and may lead to the
shutdown of the service as a result of intrusive regulation that fails to consider the commercial
viability of products like dial back tunes. Further, they pointed out that there are several other
content aggregation services available in the country that are not subject to any revenue share
regulations and it was their submission that the proposed clause unfairly targets one specific
type of innovation and that the clause places an unfair regulatory burden on dial back tunes.
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15, Safaricom Limited further submitted that corporations invest in the development and

maintenance of innovations like dial back tunes and adverse regulatory actions like in the

proposed cause shall lead to the demise of technological innovations that have positively

impacted the livelihoods of artistes and copyright holders especially in the pandemic era

where there are fewer avenues for revenue generation due to restrictions on mass interactions

like live performances which previously provided a steady source of income.

16. Safariom Limited submitted additional memoranda on the clause in which they highlighted
the following:

i

il.

i,
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Owver the years, Safaricom has progressively worked to increase the share of revenues
that go to the content aggregators (and therefore the artistes). They have progressively
raised the amount from an initial 22% in 2009 to 308 in 2017 and to the current 40%.
In order 1o start earning from the Skiza platform, content creators and artistes must
first register with one of 116 Content Service Providers (CSPs), who take up the
responsibility of sourcing, formatting and uploading digital content on Skiza. CSPs
act as middle men between Safaricom and content creators or artistes, and all revenues
are paid to artistes through respective CSPs who then pay the musicians in accordance
with the contracts they have signed and in line with the Kenya Information
Communication {(Amendment) Act which provides the regulatory framework for
content. So far, Safaricom has paid out over Kshs 1.2 billion to the creative industry
through Skiza. This amount is typically disbursed by the 20th of each month.

A tax of 16% is deducted and the balance is shared as follows:-

a) 40% paid to Content Creators through Content Service Providers (CSPs) who
receive funds on behalf of rights holders. This amount is net of taxes.

b) 60% Split between Safaricom, Technology Partners and Taxes Commercial
dependencies include operational costs such as Licence Fees, 24/7 System
Maintenance and Customer Care, Research and Development, Human Capital,
Network Use, Marketing and other overheads. Technology Partner at 10.4%
and 49.6% for Operational costs and profit margin (the ratio appropriation of
which varies depending on commercial dependencies). This totals to 100%



iv.

Vi.

Vii.

viii.

1X.

The Cost Breakdown for the Ksh 1.50 is as follows; - tax 16% (0.21) amount to share is
Kshs. 1.29, content partners (40%) gets Kshs. 0.52, technology partners (10.4%) gets
Kshs.0.14 while Safaricom {49.6%) gets Kshs. 0.64.

On standard Contracts for Skiza Tunes between Copyrights Holders and the
CSPs, Sataricom has previously in conjunction with industry players assisted in the
development of Contract Templates for Skiza Tunes. This was undertaken to address
the issue of lack of clarity by rights owners on the content of contracts with their
respective CSP’s. Safaricom shall continue to support initiatives that create clarity on
the pavments and frequently conducts legal clinics to raise awareness for artistes on
their nights in this regard.

On breakdown of 40% Payments made through CSPs, Safaricom has no visibility
over the contractual agreements between copyrights holders and the CSP’s and this
information may be received through the regulator. Safaricom firmly believes that the
implementation of the National Rights Registry will ensure that disputes regarding
payments will be alleviated.

On penalties for Delayed Payments, Safaricom is sympathetic to the plight of rights
owners who fail to receive payments from their respective CSPs. As mentioned
Safaricom issues monthly payments to the CSPs by the 20th of each month.

The Bill proposes a National Rights Registry which Safaricom believes can be
configured as a standard portal to track the utility of the works of copyrights owners
and in extension the requisite payments that should be made for the use of the
copyrights.

Commercial pricing decisions should be left in the hands of stakeholders involved in
the product lifecycle based on dynamic platform economic models. An adverse
regulatory intervention could negatively impact the investments in the development

and maintenance of current and future technologies.

17. CODE - IP Trust submitted that the formula for sharing of revenue from ring back tunes

between the telecommunication provider, the premium service rate provider and the copyright

holder should be prescribed in regulations and not an Act of Parliament. The stakeholder

further submitted that Parliament passes an Act with a framework for a policy idea or law

leaving implementation details to subsequent delegated legislation to fill out the precise

details of the law as governed by the Statutory Instruments Act (No. 23 of 2013). Furthermore,
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revenue from ring back tunes is a subset of copyrights property rights which begs the question
on revenues share formulae for the balance of copynght Works transmitted through the

telecommunications companies.

18. CODE-IP Trust gave an example of the Kenya Information and Commumcations
{Broadcasting) Regulations, 2009 made pursuant to section 46K of Kenya Information and
Communications Act on requirements for local content quotas on broadcasting stations which

provides:

The Minister may, in consultation with the Commission, make regulations generally with
respect to all broadcasting services and without prejudice to the generality of the foregoing,

with respect to—

(a) the facilitation, promotion and maintenance of diversity and plurality of views for a
competitive marketplace of ideas;

(b) financing and broadcast of local content;

(c) mandating the carriage of content, in keeping with public interest obligations, across
licensed broadcasting services;

(d) prescribing anything that may be prescribed under this Part.

19, CODE-IP Trust further submitted that the regulations should provide an alternative for the
artist to enter into “willing buyer and willing seller” contractual agreements with

telecommunications companies.

20. IFPI submitted that introduction of statutory licensing scheme for ring back tunes in the bill
would unreasonably interfere with the exclusive rights of right holders including the exclusive
making available to the public right and reproduction right as well with the freedom of
contract. Parties involved in the provision of ring back tunes (service providers,
telecommunication operators and right holders) should be free to negotiate the commercial

terms for the use of their recordings.

21. Xpedia Management Ltd and Liberty Afriea Technologies Lid proposed that the
Committee considers changes to remove ambiguity and protect existing contractual

arrangements. There is need to have the amounts adding up to a hundred percent (100%) to
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make it clear the net is the new full amount. They proposed that the Committee takes
cognizance of the existing wvalid contractual arrangements in place between the
telecommunication companies, content service providers and content owners. A provision

should be inserted to avoid litigation.

22, Creative Economy Working Group submitted that while they welcome prescribing
ringtones revenues sharing formula (but in regulations and not body of the Act), the sum-total
of the individual percentages must add up to 100 per centum. They pointed out that in the Bill,
they total to 75% which raises the question as to who exactly will end up taking the
undisclosed 25% balance of revenue.

231, Joint Committee of the Kenya Copyrights Board, Kenya Film Commission, Kenya Film
Classification Board and Communications Authority of Kenya submitted that there was
need to have the amounts in the net adding up to a hundred percent and protect existing valid
contractual arrangements in place between the telecommunication companies, content service

providers and content owners orcreators.

24, They therefore proposed that the clause be amended to read as follows:

30C. Without prejudice to section 30B, in the case of ring back tunes, the parties shall subject
to subsisting contracts share the revenue net of tax from the sale of ring back runes as follows:
a) the premium rate service provider ar nine percent;
b) the relecommunication operator al twenly one perceni,

c) the artist or copyright holder at seventy percent.

25. The artistes that appeared before the Committee submitied that music industry in Kenya was
affected by many technical and technological issues that led to collapse of the business in the
last two decades. The music shops that sold videos, cassettes, Compact Discs and music
albums are no longer sustainable, The industry has moved into digital space and the only
available income for the musicians now is from the ring back tunes. The proposal from
Kenyan Artistes was that a clear formula of Skiza revenue sharing should be anchored in the
copyright law.
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26. The artistes further submitted that Article 2(6) of the Constitution of Kenya 2010 states that

27

any treaty or international conventions ratified by Kenya shall form part of the laws of Kenya.
This Includes the WIPQ Copyright Treaty. Article 11(2) and (3) of the Constitution states that

the government shall promote and protect all forms of cultural expressions, arts,

communication and cultural heritage and that Parliament shall enact a legislation to ensure

the collection of royalties for the use of cultural expressions and cultural heritage.

The Artistes agreed with the proposed amendment on revenue sharing formula which will

ensure that the artistes get a greater share of the revenue. They further submitted that currently

under Safaricom Ltd, the skiza tunes charges are Kshs. 1.50 per ring back tune and the

government 1ssued a ten percent excise tax exemption to skiza. The artistes’ share went up

while the PRSP share remained the same as indicated in the table below; -

Details Current Revenue | Current Revenue | Annual  Revenue
Distribution Distribution @ Kshs.1.00

Gross Revenue 1.00 1.50 B

PRSP Share 0.07 0.10 o 352.8M

Telco Share (52%) | 0.52 0.77 2.62B

KRA Taxes 0.16 0.24 806.4M

Excise Tax 0.09 0.14 453.6M

Artist Share 0.16 0.24 806.4M

28, With the proposed amendment, the gross revenue will increase to 7.56B while the artistes’

share will increase to 4.63B from the current 806.4M annually.
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Committee observations and recommendations on Clause 3
The Committee made the following observations and recommendations;

(a) The proposed new section 30C provides for the sharing of the net revenue from the sale of
ring back tunes but the percentages do not add up to 100% hence there is a need to amend
the percentages to rectify this;

(b) There was need to amend the proposed new section 30C to address subsisting contracts;

The Committee therefore recommended that clause 3 of the Bill be amended in the proposed new

section 30C to provide as follows:

(i) Premium rate service provider- eight-point five percent (8.5%);
(11) The telecommunication operator- thirty-nine-point five percent (39.5%);
(iii} Artiste or copyright holder- fifty two percent (52%)

Further, the Committee recommended that clause 3 of the Bill be amended to address subsisting

contracts.
Clause 4

29. Kenya Copyright Board (KECOBO) recommended shifting the proposals in clause 4 to after
section 22A of the Copyright Act which deals with voluntary registration of copyright that
closely follows or relates to the subject of the National Rights Registry. This will require the
amendment of the proposed sections and the proposed amendments to the Interpretation
provisions under Clause 2 of the Bill.

30. KECOBO provided for the justification to their proposal. They indicated that section 34 of
the Copyright Act under which the provision is proposed to be anchored has the title ‘Rights
of Action and Remedies of Exclusive Licensee and Sub-licensee’. The inclusion of the

sections on the National Rights Registry under that section may therefore cause confusion.

31. CODE- IP Trust submitted that they were opposed to the proposed establishment of the
National Rights Registry and the functions of the registry. The stakeholder observed that the
clause provides for voluntary registration. Further, the stakeholder indicated that amending
an Act of Parliament to insert a digital registry was erroneous. Further, the Act going to the
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extent of legislating on registry staff, was overburdening the Act. The stakeholder proposed
that the clause be deleted and saved for subsidiary legislation. The justification for the
proposed deletion was that legislative custom excludes the principal Act from directing
implementing institutions on operational, procedural and administrative details. These fall

within the domain of subsidiary legislation (regulations).

32. CODE-IP Trust proposed that clause 4 of the Bill be amended in the proposed new section
34C (1) by inserting the words “the voluntary” immediately after the words “online portal
for” and deleting the words “to be known as the National Rights Registry™. Their justifications
were as follows: (1) to align the purpose of the proposed new section to the marginal note; (2)
the “portal™ is not the actual registry; (3) the principal Act avoids encroaching on Statutory
Instruments Act mandate on administrative tools and procedures; (4) Maintaining the
recommended text compels the Board's transparency to copyright owners and supporting

public access to information as a fundamental right.

33. CODE-IP Trust proposed that clause 4 of the Bill be amended in the proposed new section
34C (2) by inserting the words “bona fide” immediately after the words “copyright works or”

for the provision to read as follows:

(2) The author of copyright works or a bona fide holder of a copyright may register his or

her works on the National Rights Registry.

The justification for the proposed amendment was that the law avoids involvement of disputes
between copyright owners and copyright assignees; avoids presuming that the portal is “the

registry™; and the use of simple and clear language specific to the objective.

34, CODE-IP Trust was opposed to subclause (3) of the proposed new section 34C in clause 4.
Tha clause 4 of the Bill be amended in the proposed new section 34C (2). They stated that the
words “Subject to such conditions as may be prescribed by the Board” delegates Parliament’s
legislative mandate to the Board. Further, as currently drafted, KECOBO, the copyright
regulator, assumes Collective Management Organisation (CMO) royalties collection function.
Thus, KECOBO would derive unjust income from the access of bona fide copyright owners’
creative labours. Further, merely publishing copyright registration information online cannot
be fairly justified as the basis of imposing new “access fees”. Lastly, withholding copyright
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registration information negates fundamental right of access to information. Therefore, the
stakeholder proposes that summary copyright registration information should be freely

accessible to everyone.

35. Creative Economy Working Group proposed that clause 4 of the Bill should be deleted and
be provided for in subsidiary legislation. The justification was that legislative custom excludes
the principal Act from directing implementing institutions on operational, procedural and

administrative details. These are in the domain of subsidiary legislation (regulations).

36. Creative Economy Working Group proposed that clause 4 of the Bill be amended in the
proposed new section 34C (1) by inserting the words “the voluntary” immediately after the
words “online portal for” and deleting the words “to be known as the National Rights

Registry™.

37. Creative Economy Working Group submitted that despite their view that the
operationalization of proposed “National Rights Registry” should be under subsequent

regulations (rather than the body of the Act), their four concerns on clause 4 were as follows:

(i) A more elaborate and functional copyright rights registry already exists under the
Kenya Copyright Board. Any interested rights holders (including “ring back tunes”,
book authors, software developers, fashion designers, artistes, visual artists,
filmmakers, comedians, dancers, architects, photographers, and all other bona fide
{literally, artistic, audiovisual and software, et cetera) creative workers copyright can
and already do voluntarily register their rights. What is the Bill seeking to remedy?

(ii) KECOBO's independence as the copyright regulator would be compromised by the
proposal, “Subject to such conditions as may be prescribed by the Board and upon
payment of the prescribed fees, any person may access the copyright works through
the MNational Rights Registry,” considering that:

(a) One of its proposed new functions would be to collect royalties from any
person accessing private copyright works in their possession as an entrusted,
independent, public service institution and not a private members royalties’

collecting management organization;

23|Page



{b) The proposed new access to registration information restriction (currently
freely published to the public) erodes right to access information fundamental
right guaranteed by the Constitution of Kenya;

{c) The Board should not be granted blanket legal authority to “prescribe”

conditions of access over and above the fees determined thereof,

(ii1) The proposal that, “The Cabinet Secretary may prescribe anything necessary for the
performance of the functions of the National Rights Registry,” is not only asking
Parliament to delegate its legislative mandate to and grant the Cabinet Secretary carte
blanche legal authority to “prescribe anything™ the Cabinet Secretary so desired while

guarantieed protections by law.

38. Joint Presentation by Kenya Association of Music Producers (KAMP), the Performers
Rights Society of Kenya (PRISK), and the Music Copyright Society of Kenya (MCSK)
submitted that the proposed new section 34B in clause 4 of the Bill on functions of the
Registry such as authorization of consumers of copyright works, media monitoring of
registered copyright works, tracking, monitoring and dissemination of data logs related to
access of registered copyright works are all duties that fall squarely under the mandate of

Collective Management Organization.

39. They proposed that clause 3 of the Bill should be amended by deleting the proposed new
section 34B in clause 4 of the Bill specifically paragraphs (a), (b) and partially (c) as having
it will bring about duplicity of roles between the registry and collective management

organizations.

40. The artistes that appeared before the Committee supported clause 4 of the Bill that proposes
the establishment of the National Rights Registry.
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Committee observations and recommendations on Clause 4

41. The Committee made the following observations and recommendations;

{(a) Clause 4 of the Bill should have been rightly placed either within or after section 22A
of the Copyright Act since the section relates to the register of copyright works;

(b) Clause 4 of the Bill needed to be amended in the proposed new section 34C (1) by
inserting the words “the voluntary™ immediately after the words “online portal for” to
align the provision to the marginal note;

(c) Section 5(b) and (f) of the Copyright Act provides for the functions of the Kenya
Copyright Board as to license and supervise the activities of collective management
societies as provided for under the Act; and to maintain an effective data bank on
authors and their works;

(d) The Copyright Act defines “collective management organisation” to mean an
organisation approved and authorized by the Board which has as its main object, or
one of its main objects, the negotiating for the collection and distribution of royalties
and the granting of licenses in respect of the use of copyright works or related nghts;

{e) Section 46C (1) of the Copyright Act provides authors, producers, performers, visual
artists and publishers may form a collective management organization to collect,
manage and distribute royalties and other remuneration accruing to their members;

{f) Section 49(2) (a) (ix) of the Copyright Act provides that one of the aspects to be
provided for in regulations shall be a system for the identification of copyright works
and monitoring of payment, collection and distribution of royalties;

(g) The proposed new section 34B in clause 4 is not in conflict with the roles of collective

management organisations.

The Committee recommended that Clause 4 of the Bill should be amended so that the
proposed new sections should be inserted immediately after section 22A of the Act for
logical flow.
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Clauses 5,6 and 7

42,

43,

45.

Safaricom Limited supported the proposed clauses. They indicated that currently there are
onerous takedown responsibilities given to Internet Service Providers that create a claw back
to the intermediary liability safeguards given to ISPs under Section 35A of the Copyright Act.
Takedown clauses should exist without unfair burdens to ISPs that are akin to making ISP’s

responsible for policing the internet.

IFPI advised against repealing Section 358, 35C and 35D. The sections provide the essential
balance between the rights and responsibilities under the safe harbour provisions. Without
these sections, the safe harbour provisions in the Copyright Act will fail to fulfil their primary
objective which is to ensure the protection of copyright while fostering the development of
online infrastructure services. Repealing these provisions would furthermore result in Kenya

falling far below the international standard.

. CODE - IP Trust submitted that repealing the sections of the copyright Act will take away

fundamental rights based on protections introduced into the Copyright Act. Throughout the
world, including the African Union, the principle of intermediary protection requires that in
order not to unconstitutionally censor the internet, it is important that intemet service
providers be protected from being held liable for content of which they are only acting as a
mere conduit or transmitter. [SPs are to be expressly exempted from any general obligation
to monitor the content passing through their networks. A workable notice and takedown
system would be to monitor all content which in any case is technically impossible with
encrypted content , [SPs take action on any content that may violate copyright laws once they
have been notified through a formal process of notice and takedown . The proposed repeal of
the three sections proposes to take away these two pillars that were introduced into the
Copyright Law in 2019 and to put Kenya back on the dubious list of countries that do not

guarantee the privacy and freedom of online content .

Mr. Mike Strano, on behalf of Partners Against Piracy (PAP) raised concern on the
proposal to repeal Sections 358, 35C and 35D of the Act stating that the sections are game-
changing provisions in Kenya and the first of its kind in Africa. The provisions protect the
creative industry in Kenya by providing incentives and a legal basis for better co-operation
from Internet Service Providers (ISPs) to support rights holders in their fight against piracy.
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PAP proposed that Parliament should rather consider changes that would make the law clearer
and more effective in full co-operation with the ISPs thus ensuring the sustainability of the
Kenya creative industry and safety of the couniry against such crimes. Further, the repeal of
the sections will continue to abet the illegal operations involved in offering pirated content
online including crimes like tax evasion, identity theft, data ransom, money laundering and
fraud. The provision ensuring the swift takedown of illegal content benefits the [SPs who are
now becoming owners and platforms themselves and that such repeal would resuli in those
I5SPs not being able to recoup their investments, as online piracy steals 99% of potential

revenue,

46. MultiChoice Kenya Limited stated that the provisions are aimed at addressing the prevalent
and brazen infringement of copyright protected works online. The sections established a
framework by which copyright owners and ISPs could share responsibility for dealing with
online copyright infringement. These frameworks are the most used means of enforcement in
respect of online piracy as they interrupt access to infringers’ sites. MultiChoice appealed to

Parliament to retain the sections.

47. Sports Rights Owners Coalition opposed the proposals citing that take-down notices enable
copyright holders and related rights holders to control their work and the ability to make it
available on online platforms. Take-down notice is one of the effective remedies against
digital piracy available to right holders and are an international concept to safeguard the
intellectual property rights of copyright holders in their works. The ability to remove
unauthorized content is crucial in protecting the value of live sport for sports rights owners.
Further, the European policy makers are strengthening the effectiveness of take-down notices
particularly in the live environment and the proposals will be effective in the first half of
2022, They urged the Committee to urgently reconsider the proposals so as not to harm
Kenyan consumers and threaten the availability of sports and entertainment content in Kenya.

48. Union of European Football Associations opposed the proposed amendments. They cited
that as a result of the commercial rights in UEFA’s competitions being exploited and managed
on a centralised basis through UEFA, the vast majority of revenues generated are redistributed
to the various related UEFA stakeholders, ranging from UEFA’s member national
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associations and the teams participating in a particular competition to non-participating teams
on a solidarity basis and specifically football development and grass root investment
throughout Europe. They warned that piracy, if left uncontrolled, will fundamentally threaten
the viability of the commercial model of football (and sport as a whole) and therefore, threaten

the funding upon which football’s solidarity model 15 based.

49_ Joint Committee of the Kenya Copyright Board, Kenya Film Commission, Kenya Film
Classification Board and Communications Authority of Kenya submitted that clauses 3,
6, and 7 of the Bill seek to repeal Sections 35B, 35C and 35D of the Copyright Act on
takedown notices, role of the internet provider and application for an injunction respectively.
The Kenya copyright legal framework as it now exists provides for safe harbours for internet
Service Providers and a procedure for notice and takedown in line with international standards
and specifically the WIPO internet treaties. The provisions represented a milestone in the
copyright law. This demonstrated the government’s intent to forge ahead as regards copyright
and the internet. Having been enacted recently, the implementation of these provisions is yet
to be fully realized. They further recommended that the repeal of the intermediary proposals

be removed.

50. Association of Music Producers (KAMP), the Performers Rights Society of Kenya
(PRISK), and the Music Copyright Society of Kenya (MCSK) submitted that repealing
section 35B leaves the right holders exposed to online infringement of their work which has
become rampant with increased use and development of technology. A takedown notice is a
tool for copyright holders to get user-uploaded material that infringes their copyrights taken

down on websites. The proposed amendment will create room for online piracy.

51. They submitted that repealing section 35C removes any form of obligation en the part of
Internet Service Providers in dealing with infringement of copyrighted works. The rationale

for repealing this section is untenable. By implication internet service given the role they play

in providing a platform for availing material online should equally be held accountable to
ensure that none of the material is infringing on the copyright holders.
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32. They further submitted that repealing the section would leave the copyright holders exposed
as their remedy under the Act would be no more. A copyright owner may seek a preliminary
injunction to prevent or restrain future or ongoing infringement. Therefore, it was of

paramount importance to retain the section.

533. ARTICLE 19 Eastern Africa submitied that clause 5 of the Bill should be amended to
provide for notice procedure in altemnative to the Notice and takedown procedure. They
expressed concern with the notice and takedown procedure under Section 35B as it imposes
financial and criminal sanctions on ISPs for failing to take down content forcing ISPs to act
cautiously and tend to takedown potentially infringing content. Notice to notice procedure
will ensure that ISPs only takedown content on orders of the Court or independent body of
tribunal.

54. Article 19 Eastern Africa submitted that clause 6 of the Bill should be deleted as it limits the
gains made to safegpuard the right to privacy and freedom of expression in the digital
environment. This clause seeks to repeal Section 35C which provides for intermediary
immunity and only allows ISPs to disclose information of subscribers who are allegedly
infringing copyright to investigative agencies in compliance with a court order. There is a
concern that repealing this section would be akin to eliminating intermediary immunity. It is
highly likely that ISPs would actively monitor and police content to ensure it is not infringing
speech which would lead to censorship.

55. Article 19 Eastern Africa submitted that Clause 7 of the Bill should be deleted as it
eliminates opportunity for a complainant to seek judicial remedies for copyright infringement
and waters down international standards on intermediary liability. Article 19 Eastern Africa
expressed their belief that judicial authorities or an independent tribunal, not private entity,
should make decisions on content. Section 35D affirms this position by stating that the High
Court may issue an order to a webhost or ISP to make infringing material inaccessible. This
position complies with international standards on Intermediary Liability and International
Human rights standards on free speech.
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56. The International Publishers Association (IPA) submitted that provisions to repeal
Sections 358, 35C and 35D of the Kenyan Copynight Act should be immediately rejected and
removed from the Copyright (Amendment) Bill (National Assembly Bill No. 44 of 2021).
The provisions are of key importance, setting out minimum standards for online enforcement
in Kenya. Nevertheless, the Bill proposes to repeal them, therefore eliminating legal
mechanisms on notice and takedown procedures and provisions establishing ISPs liahility,
while also repealing the section that enables copyright owners to file injunctions to deter
infringement of their rights. If the Bill is approved as it stands, there will be no defense against

online infringement of copyright in Kenya.

57. IPA further submitted that the proposal to repeal these sections is not based on an impact
assessment of the needs of creative industries, nor does it present a reason for eliminating
existing online enforcement provisions, shortly afier their introduction in 2019, Online piracy
remains a serious problem in Kenya, affecting its creative industries’ ability to secure the
investments required to develop and maintain digital business models. The 2019 review was
seen by creative industries as an important step in creating the necessary conditions for a fair
digital marketplace in Kenya. Repealing the provisions at stake will cause irreparable damage
to creative industries. Without appropriate enforcement mechanisms, Kenyan publishers will
see their opportunities to enter the global digital marketplace completely undermined and will
have to suffer the disastrous effects of an unbearable level of risk derived from copyrights no

longer being enforceable against online infringement in Kenya.

58. International Federation of Film Producers Associations submitted that deletion of
sections 35B 35C and 35D would bear considerable prejudice to the Kenyan creative sectors
and their ability to conduet productive trade with audiovisual content producers in third world
countries. The current proposal to remove such provisions from Kenya's Copyright Act
entirely would have a calamitous impact on Kenya's audiovisual sector and its cultural
industries at large, by removing a strategic set of legal tools in the fight against piracy and
unauthorized uses. It would also have the effect of discouraging international co-production
and foreign direct investment into Kenya's film production and distribution infrastructure,
resulting in stunted growth in the sector, with attendant negative effects on job creation,

contribution to the national fiscus and export earnings.
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59. The Creative Economy Working Group recommended that clauses 5,6,7 of the Bill should
be deleted. They justified their position for the following reasons:

(i) Contrary to what is stated in the Memorandum of Objects and Reasons of the Bill, the
Bill actually proposes to limit fundamental rights and freedoms;

(1) Article 33 of the Constitution of Kenya guarantees the freedom of expression which
15 defined to include “freedom to seek, receive and impart information or ideas™ and
“freedom of artistic creativity™

(iii)The only limits to that right are set out in the same Article as propaganda for war,
incitement to violence and hate speech,

(iv)This principle has its strongest foundations in freedom of expression which is a right
guaranteed both b the Constitution of Kenya as well as regional and international law;

(v) The internet is one of Kenya's foremost tools in facilitating freedom of expression and
artistic creativity; it has democratized access to information and ideas and the right to
express and disseminate information; it functions as a site for the stimulation of the
imagination and creativity, and it is an economic engine for many of our SMEs and
youth;

{vi) Throughout the world, including the African Union, the principle of intermediary
protection requires that in order not to unconstitutionally censor the internet, it is
important that Internet Service Providers be protected from being held liable for
content of which they are only acting as a mere conduit or transmitter;

(vir) Itisalso recognized that the two fundamental pillars of the principle of intermediary
protection are that:

(a) ISPs are to be expressly exempted from any general obligation to monitor the
confent passing through their networks. This is both for practical purposes;

(b) There ought to be a workable notice and takedown system. Rather than monitor
all content (which is any case is technically impossible with encrypted content)
ISPs take action on any content that may violate copyright law once they have
been notified through a formal process of notice and takedown;

(viii) The proposed repeal of the three sections proposes to take away these two pillars
that were introduced into the Copyright Law in 2019 and to put Eenya back on the
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dubious list of countries that do not guarantee the privacy and freedom of online

content.

Committee observations and recommendation on Clause 5, 6 and 7

The Committee made the following observations and recommendations:

(a) Clauses 5,6,7 of the Bill proposed to repeal section 35B, section 35C, and section 33D
of the Copyright Act;

{b) Section 35B of the Copyright Act deals with take down notices issued to Internet
Service Providers requiring them to remove infringing content;

(¢) Section 35C of the Copyright Act provides for the role of an Internet Service Provider
in taking down content alleged to be an infringement of copyright;

{d) Section 35D of the Copyright Act provides for the application to the High Court for
an injunction where there is a copyright infringement;

{e) Sections 35D, 35C, and 35D are fairly recent inserted sections to the Copyright Act;
the Copyright (Amendment) Act (No. 20 of 2019) amended the Copyright Act, 2001
and it was through this Act that the sections came into operation on 2™ October, 2019;

(f) The Committee had considered the then Copyright (Amendment) Bill, 2017 (now an
Act of Parliament: the Copyright (Amendment) Act (No. 20 of 2019)) which contained
sections 33D, 35C, and 35D. In the Bill’s memorandum of objects and reasons, it was
stated that the sections “outline provisions on protection of Internet Service Providers
(ISPs) from liability for infringing material displayed by their subscribers. The new
sections further provide for the rights and obligations of copyright holders with regard
to takedown procedures of infringing material by 1SPs and the obligation of ISPs to
provide information to investigative agencies on the identity of subscribers suspected
of copyright infringement.”;

(g) The sponsor of the Bill agreed to delete clauses 5,6,7 of the Bill, noting that the
proposed repeal of section 35B, section 35C, and section 35D of the Copyright Act

will negate the main object of the Bill which was to improve the welfare of artistes;
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(h) Sections 35D, 35C, and 35D of the Copyright Act were important, progressive
provisions that are fairly recent in need of implementation and they should therefore
be retained.

Recommendation
The Commuttee recommended that clause 5,6 and 7 of the Bill be deleted.

Clause 8

60, CODE-IP Trust proposed the deletion of clause 8 of the Bill. The justification for the
proposed deletions were that the Cabinet Secretary would be acting as an agent obstructing
fundamental right to access to information. Further, paragraph (b) should be deleted in order
to defer it to subsidiary legislation (regulations). Paragraph (c) should be deleted in order to
defer it to subsidiary legislation (regulations) and that the Cabinet Secretary should justify
why only some types of copyright works qualify as registrable while the rest do not qualify.
Paragraph (d) should be deleted because the words “may prescribe anything necessary™ are
not only carte blanche but very dangerous delegation of Parliament’s legislative authority.

Committee observations and recommendations on Clause 8

61. The Committee observed that clause 8 of the Bill is proper as it provides for power of the
Cabinet Secretary to prescribe matters in regulations. The items listed as those to be prescribed
in regulations are not unreasonable as they are those that the Bill contemplates. However,
there was need to amend section 49 (2) of the Act by inserting the paragraphs in subsection
2(a) instead of providing for it as a substantive subclause.

62. The Committee therefore recommended that the Bill be amended by deleting clause ¥ and
substituting therefor the following new clause—

Amendment of section 49 of No. 12 of 8. The principal Act is amended in
20 section 49(2) in paragraph (a) by inserting
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the following subparagraphs immediately
after subparagraph (iv}—
“(iva) the fees for accessing the
National Rights Registry;
(ivb) the format for registrations of
the respective copyright works;
{(ive) the type of copyright works
that are registrable with the National
Rights Registry;
(ivd) anything necessary for the
performance of the functions of the

National Rights Registry;”
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CHAPTER FOUR

4.0 COMMITTEE RECOMMENDATIONS

The Committee, having considered the Copyright (Amendment) Bill, 2021 (National Assembly
MNo. 44 of 2021) recommends, that the House approves the Bill with amendments as proposed in
the schedule.

5.0 SCHEDULE OF PROPOSED AMENDMENTS

CLAUSE 2
THAT, Clause 2 of the Bill be amended—

{a) In the definition “Registry™ by deletion the words “section 34A™ and substituting therefor
the words “section 22B™;

{b) In the definition “ring back tune™ by deleting the word “it” and substituting therefor the
word “is™;

{c) By inserting the following new definitions in their proper alphabetical sequence—
“artiste™ means a singer, declaimer, musician or other person whose work constitutes a
ring back tune;

“premium rate service provider” means a person authorized by the Communications
Authority of Kenya to provide content services which includes ring back tunes and is

delivered over electronic communications networks and services;

Justification:

The proposed amendmenis seek to make a correct cross-reference to the provision seeking
to establish the National Rights Registry arising from the proposed amendment to Clause 4
of the Bill. Further, it corrects a typographical error and provides for the definitions

“artiste” and *premium rate service provider” since they have been used in Clause 3 of the

Bill.
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CLAUSE 3

THAT, the Bill be amended by deleting Clause 3 and substituting therefor the following new

Clause—

Insertion of new section 30C in
Cap. 12 of 2001.
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3. The principal Act is amended by inserting

the following new section immediately after

section 30B—
Payment of ring back

ne revenus.

30C. (1) Without
prejudice to section 30B,
in the case of ring back
tunes, the parties shall
share the net revenue from
the sale of ring back tunes,
as follows—

(a) the premium rate
service provider at
eight point five
percent;

(b) the
telecommunication
operator at thirty
nine point five
percent;

{c) the artiste or owner
of the copyright at
fifty two percent.

{2) Despite subsection (1),
all contracts between
premium  rate  service
providers and artistes or
owners of the copyright

existing  before  the



commencement of this Act
shall apply until their
expiry, and subsequent
contracts shall conform to

this provision.

Justification:

The proposed amendment seeks to amend the proposed new section 30C to provide for the
sharing of the net revenue from the sale of ring back tunes and to change the percentages to
add up to 100%. Further, the proposed amendment seeks to address subsisting coniracts

between artistes or owners of copyright and premium rate service providers.

CLAUSE 4
THAT, the Bill be amended by deleting Clause 4 and substituting therefor the following new

Clause—

Insertion of new sections in Cap. 12 of 4, The principal Act is amended by

ol inserting the following new sections

immediately after section 22A—

National 22B. (1) There is established
Rights a MNational Rights Registry
Registry.

which shall be an office within
the Board.

(2) The staff of the Registry
shall be the staff of the Board.
Functions of 22C. The functions of the
the REgsUY.  Registry shall be—

(a) digital registration of
right holders;

(b) digital registration of
copyright works;
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Voluntary
registration on
the  Mational
Rights
Registry.

{c) authentication and
authorization of
consumers of copyright
works;

{d) media monitoring of
repgistered  copyright
works;

(e) tracking,  momtoring
and dissemination of
data or logs related to
access of regstered
copyright works,;

(f) any other functions as
may be assigned by the
Board.

22D. (1) Without prejudice

to the generality of section 22C,
the Board shall cause to be
developed and maintained an
online portal for registration of
copyright works to be known as
the National Rights Regisiry.

(2)) The author of copyright

works or an owner of copyright
may register his or her works on
the National Rights Registry.

{3) Subject 1t such

conditions as may be
prescribed by the Board and
upon payment of the prescribed

fees, any person may access the



copyright works through the
Mational Rights Registry.

Justification:
The proposed amendment seeks to amend clause 4 to insert the proposed new sections
immediately after section 22A of the Act for logical flow. Section 22A provides for the register

of copyright works.

CLAUSE 5
THAT, Clause 5 of the Bill be deleted.

Justification:
The justifications for the proposed deletion are as follows:
(a) Section 35B of the Act is an important, progressive provision that is fairly recent
in need of implementation and it should therefore be retained;
(b) Section 35B of the Copyright Act deals with take down nofices issued to Internet
Service Providers requiring them to remove infringing content;
{¢) The sponsor of the Bill agreed to delete clauses 5,6,7 of the Bill, noting that the
proposed repeal of section 35B, section 35C, and section 35D of the Copyright
Act will negate the main object of the Bill which was to improve the welfare of
artistes.
CLAUSE 6

THAT, Clause 6 of the Bill be deleted.

Jusiification:
The justifications for the proposed deletion are as follows:
{a) Section 35C of the Act is an important, progressive provision that is fairly recent
in need of implementation and it should therefore be refained;
(b) Section 35C of the Copyright Act provides for the role of an Internet Service

Provider in taking down content alleged to be an infringement of copyright;
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{c) The sponsor of the Bill agreed to delete clauses 5,6,7 of the Bill, noting that the
proposed repeal of section 35B, section 35C, and section 35D of the Copyright
Act will negate the main object of the Bill which was to improve the welfare of

artistes.
CLAUSE 7

THAT, Clause 7 of the Bill be deleted.

Justification:
The justifications for the proposed deletion are as follows:
(a) Section 35D of the Act is an important, progressive provision that is fairly recent
in need of implementation and it should therefore be retained;
{b) Section 35D of the Copyright Act provides for the application to the High Court
for an injunction where there is a copyright infringement;
(¢} The sponsor of the Bill agreed to delete clauses 5,6,7 of the Bill, noting that the
proposed repeal of seetion 35B, section 35C, and section 35D of the Copyright
Act will negate the main object of the Bill which was to improve the welfare of

artistes.

CLAUSE 8

THAT, the Bill be amended by deleting Clause 8 and substituting therefor the following new

Clause—

Amendment of section 49 8. The principal Act is amended in section 4%2) in
of No. 12 of 2001. paragraph (a) by inserting the following
subparagraphs immediately after subparagraph (iv)}—
*{iva) the fees for accessing the National
Rights Registry;
{ivb) the format for registrations of the
respective copyright works;
{ivc) the type of copyright works that are
registrable with the National Rights Registry;
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(ivd) anything necessary for the performance
of the functions of the National Righis

Registry;”

Justification:

The proposed amendment secks to amend clause 8 for logical flow.

SIGNED .....comvererenicsoes oW

HON.JANE NJIRU, M.P
CHAIRPERSON
DEPARTMENTAL COMMITTEE ON COMMUNICATION, INFORMATION AND
INNOVATION
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DEPARTMENTAL COMMITTEE ON COMMUNICATION, INFORMATION AND
INNOVATION

12TH PARLIAMENT - SIXTH SESSION (2022)

ATTENDANCE REGISTER

Date : | 'Duﬂ W22 Venue : ;}wr { lcov (pdiredel  Hoogw

AGENDA Mﬂf}ﬁwﬂf{w E’Fw s {ﬂﬂ EH Ane.dxeeq E»J{. 20 1

< AN SR D
= . War lel'l.l .ﬂ;."[.{'jl.:airpcmn] —== .c:I m s I

2. | Hon.(Eng).Mark Nyamita Ogolla MP (Vice Chairperson) Vi el

3 Hon.Alfah, O. Miruka, M.P. S

4 Hon. Annie Wanjiku Kibeh, M.F. Vi fuend

5 Hon. Joshua Kimilu, Kivinda, M.P. .Ilufl i)

6. Hon.Marwa Kitayama Maisori, M.P Vivtuad

7 Hon.Mwambu Mabongah, M.P. Ui e

] Hon Maritim Sylvanus, M.P. \dtmak

9 Hon.Mwangaza Kawira, M.P. : U;Hh‘vﬁi

10. | Hon. Jonah Mburu, M.P. Vivhael

11. | Hon. Gertrude Mbeyu Mwanyanje,M.P \"’E vhudL

12, | Hon. George Theuri , MLP.

13. | Hon. Victor Munyaka , M.P. Viv fueond

14. | Hon. Anthony Githiaka Kiai , M.P. Viled

15. | Hon. Erastus Nzioka Kivasu, M.P. i S

16. | Hon. Godfrey Osotsi, Atieno , M.P. e

17. | Hon. Innocent Momanyi, Obiri, M.P. S

18. | Hon.Anthony, Tom Oluoch, M.P. \fi el

19. | Hon, Gathoni Wamuchomba,MP ———
Submitted by: (18- Hellen ©Nlina  Signature: I«M}Lﬂﬂ Date: _gﬂa_ljj?'
Approved by: Signature: Date:

Director, Directorate of Departmental Committees
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MINUTES OF THE 8™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
COMMUNICATION, INFORMATION & INNOVATION HELD IN SECOND FLOOR
CONTINENTAL HOUSE ON 21* FEBRUARY, 2022 AT 12.00PM

PRESENT

Hon. Jane Wanjuki Njiru, M.P. - Chairperson
Hon. (Eng.). Mark Nyamita, M.P - Vice- Chairperson
Hon. Jonah Mburu, M.P

Hon. Anthony Githiaka Kiai, M.P

Hon. Erastus Nzioka Kivasu, M.P

Hon. Maritim Sylvanus, MP

Hon, Mwangaza Kawira, M.P

Hon, Marwa Kitayama Maisori, M.P

9. Hon. Gertrude Mbeyu Mwanyanje, M.P

10. Hon. Vietor Munyaka, MP

11. Hon. Mwambu Mabongah, M.P

12. Hon. Anthony Qluoch, M.P.

13. Hon. Annie Wanjiku Kibeh,M.P

14. Hon. Joshua Kimilu Kivinda, M.P

B9 =1 O LA W b

APOLOGIES
1. Hon, George Theurn, M.P
2. Hon. Alfah O. Miruka, M.P
3. Hon. Innocent Momanyi Obiri, M.P
4, Hon. Gathoni Wamuchomba MP
5. Hon. Godfrey Osotsi Atieno, M.P
THE SECRETARIAT
1. Ms. Hellen Kina - Clerk Assistant [
2. Ms. Ella Kendi - Clerk Assistant I
3. Mr. Salem Lorot - Legal Counsel 1
4. Ms. Winnie Kulei - Research Officer 11
5. Mr. Nimrod Ochieng - Audio Officer
Agenda
1. Prayers
2. Communication from the Chairperson
3. Confirmation of the Minutes
4. Adoption of the report on the consideration of the Copyright (Amendment) Bill, 2021
5. Any Other Business
6. Adjournment
MIN.NO/NA/CII/2022/049: PRELIMINARIES

The Chairperson called the meeting to order at twenty minutes past twelve o'clock followed by a
word of prayer. The agenda was adopted unanimously.



MIN.NO/NA/CIL2022/050: CONFIRMATION OF THE MINUTES OF THE
PREVIOUS SITTING
The apenda was deferred to the next sitting.

MIN.NO/NA/CIL2022/051: ADOPTION OF THE REPORT ON THE COPYRIGHT
(AMENDMENT) BILL, 2021

The Committee considered the draft report on the consideration of the Copyright (Amendment)
Bill, 2021 and adopted it having been proposed by Hon.Erastus Kivasu, MP and seconded by Hon.
Annie Kibeh,MP. The Committee recommended that the House approves the Bill with the
following amendments; -

CLAUSE 2
THAT, Clause 2 of the Bill be amended—

{a) In the definition “Registry” by deletion the words “section 34A” and substituting therefor
the words “section 22B";

(b) In the definition “ring back tune” by deleting the word “it” and substituting therefor the
word “is™;

(c) By inserting the following new definitions in their proper alphabetical sequence—
“artiste”™ means a singer, declaimer, musician or other person whose work constitutes a
ring back tune;

“premium rate service provider” means a person authorized by the Communications
Authority of Kenya to provide content services which includes ring back tunes and is

delivered over electronic communications networks and services;

CLAUSE 3
THAT, the Bill be amended by deleting Clause 3 and substituting therefor the following new

Clause—

Insertion of new section 30C in 3. The principal Act is amended by inserting
Cap. 12 of 2001. the following new section immediately after
section 30B—
Payment of ring back 3C. (1) Without
Tume revenue.

prejudice to section 30B,
in the case of ring back

tunes, the parties shall



share the net revenue from
the sale of ring back tunes,
as follows—

(a) the premium rate
service provider at
eight point five
percent;

(b) the
telecommunication
operator at thirty
nine point five
percent;

(c) the artiste or owner
of the copyright at
fifty two percent.

(2) Despite subsection (1),
all contracts between
premium rate service
providers and artistes or
owners of the copyright
existing  before  the
commencement of this Act
shall apply until their
expiry, and subsequent
contracts shall conform to

this provision.

CLAUSE 4
THAT, the Bill be amended by deleting Clause 4 and substituting therefor the following new

Clause—



Insertion of new sections in Cap. 12 of
2001,

4. The principal Act 15 amended by

inserting  the sections

immediately after section 22A—

following new

Mational 22RB. (1) There is established
Rigtﬁ“ a National Rights Registry
ReES Which shall be an office within
the Board.
(2) The staff of the Registry
shall be the staff of the Board.

22C. The functions of the
Registry shall be—

Functions  of
the Registry.
(a) digital registration of
right holders:
{b) digital
copyright works,

registration of

and
of

consumers of copyright

{¢) authentication

authorization

works;
(d) media monitoring of

registered copyright

works;
(e} tracking, monitoring
and dissemination of
data or logs related to
of

copyright works;

access registered

(f) any other functions as
may be assigned by the
Board.

22D. (1) Without prejudice

registration on . oo generality of section 22C,

Yoluntary



(ivh) the format for registrations of the
respective copyright works;

(ivc) the type of copyright works that are
registrable with the National Rights Registry;
(ivd) anything necessary for the performance
of the functions of the Mational Rights

Registry;”

MIN. NO/ NA/CIL/2022/052: ANY OTHER BUSINESS

The Committee was informed that the Cabinet Secretary, Ministry of ICT, Innovation and Youth
Affairs had been invited to appear before the Committee on Monday 28" February, 2022 to
respond to a Question asked by Hon. Godfrey Ososti, MP. Members were urged to attend the said
meeting

MIN.NO/NA/CIL2022/053: ADJOURNEMENT

There being no other business to deliberate on, the meeting was adjourned at thirty minutes past
one. The next meeting to be held on notice.

SIGNED DATE 2 IEJ \2&;&:}.

HON. JANE NJIRU , MP - CHAIRPERSON



the NMational the Board shall cause to be
Rights
Registry.

developed and maintained an
online portal for registration of
copyright works to be known as
the National Rights Registry.
(2)) The author of copyright
works or an owner of copyright
may register his or her works on
the National Rights Registry.
(3) Subject to such
conditions as may  be
prescribed by the Board and
upon payment of the prescribed
fees, any person may access the
copyright works through the
Mational Rights Registry.
CLAUSE 5
THAT, Clause 5 of the Bill be deleted.

CLAUSE 6
THAT, Clause 6 of the Bill be deleted.

CLAUSE 7
THAT, Clause 7 of the Bill be deleted.

CLAUSE 8
THAT, the Bill be amended by deleting Clause 8 and substituting therefor the following new

Clause—

Amendment of section 49 8. The principal Act is amended in section 4%(2) in
of No. 12 of 2001. paragraph  (a) by inserting the following
subparagraphs immediately after subparagraph (iv)}—
“{iva) the fees for accessing the National

Rights Registry;
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Participants during the official opaning of tha Kusi Idess Fastival

in Accra, Ghana, yestarday, PHOTO 1POOL

ko look at what the two vears (of
the pandemic) have taught us™
Dir Kiboro satd.

"Then, we were told that Afri-
CA Wi going to be wiped out by
Covid-19. And here we are, resil-
1ent than any other continent.
We have survived better than
the naysayers™

In the last two years, the conti-
nent has also witnessed a boom
in ideas and innovation as coun-
tries tried to work around the
fears of the pandemic to keep
their economies running and
afloat.

“We witnessed a boom in in-
novation. Ghana and Rwanda
were collecting samples with
drones. Uganda had its biggest
coffee sales. Kenyas Revitalise
firm based in Kilifi hecame the
continent’s largest producer of
syringes,” Dr Kibaro added,

“In 2020, they did over 70 mil-
lion syringes. We saw innova:
tion by students in Africa. From
ventilators to hospital beds and
such. That is the spirit of Kuosi
Idege® '

The continent has also been
challenged to push its own ide-
as and stories, as this will help
fight stereotypas against it by
western media.

Opportunities
“For the next two days, we shall

have panellists discuss the Afri-
ca’s infrastructure and the op-
portunities we must improve,
We zhall alzo see discussions
touching on intra-African trade,
politics of Covid vaccines, vacci-
nation apathy, inno-
vation. All this will be done to
enable Africa to create African
wing in the next century® Dr Ki-
boro said.

He added: “The return of the
African diaspora iz also an im-
portant area of discussion this
Year, grven the huge intellsc-
tual and financial capital they
bring, which Africa needs to tap,
Finally, we shall also talk about
the open borders, and why it is
important for the continent to
Erow Let us invent the Africa we
want tomorrow. We need to see
oir comtinent take its place in
the international commumity”
Meo-colonialism
Speaking at the festival, Wam-
kele Mene, secretary general of
the African Continental Free
Trade Area (AFCFTA) Secretard-
at, castigated western countries
for tarning the continent's big-
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The Ghana Dance Ensemble performs a dance d!pl"ctﬁ'lfﬂminp&ut
of Govid-19 on Africa yestarday, PHOTO | POGL

gesl public health crisis into s~ Mr Mene appealed to African  lenped toaccalerate mduistrial de-
political chess game in the last countries to diversify their mar- velopment through regional val-
twn wepeks, kets post-Covid-19, adding that  ue chains,

Mr Mene termed the current  the Kusi Ideas Festival offers a "We have developed a pri-
vaceme politics modern-day oo~ good chance to see how the cons vale sector strategy focusing on
lomializm and apartheid, tinent transforms, BEO-PIOCasSing, sitomotive sec.

“What we are seeing around  *When global supply chains  tor, Plarmaceutical, and traps
the world iz exactly what the ape interrupted, the continent port and logistic sectors; hased on
apartheid regime in South Afel-  suffers immenzely”he said. potential of impaort substitution
cadid. These restrictionsere im-  “And the pandemic has shown and existing value chains.
posed because we are Africans”  that with our dependence on  “These value chaing have the
Mr Mene said. Asia, mostly China and India, potential to contribute 14 hil-

“This points now that we must  the comtinent is at & weak posi- licm in production and $5 billion
accelerate our ability to manu-  tion. in trade, creating almost a mil-
facture and produce vaccines,  “We see most of the food, lonjobs This strategy will help
generic drugs to improve public  pharmaceutical imports, and  inimproving investments on the
health, and position ourselve:  in 2019-20 period, we saw the  continent, and guiding the pri-
for industrial development ca-  continent struggle, as it sought  vate sector where to inest” M
pacity and ensure that we re-  to manage the pandemic,” Mr ~ Mene said,
by less on others to improve our — Mene said,
public health.” Africa has now heen chal- solinge@Ekenaticnmadia.com
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\ [ | FILM PRODUCERS
WORLDWIDE

Memorandum
For consideration by: The National Assembly of Kenya,
Departmental Committee of Justice & Legal Affairs
From: International Federation of Film Producers Associations
Concerns: The Copyright (Amendment) Bill 2021 (National
Assembly Bill no. 50 of 2021)
Email to: clrk@parliament.go.ke

Dear Honourable Members of the National Assembly;

The Private Member's Copyright [Amendment) Bill 2021 {National Assembly Bill no. 50 of
2021) [thereafter “the Amendment Bill"] ostensibly seeks to “amend the Copyright Act to
provide for a fair formula for sharing revenue from ring back tunes between ortists/ copyright
holders ond the telecommunications companies”.

However, the Bill also proposes to delete sections 35 B, 35 € and 35 D of the Kenyan
Copyright Act 2001. These clouses represented o loudoble intention by Kenyan legisiators to
eguip local and international rights holders with legal tools to stove off online pirocy of
copyright content and constituted a step forward in aligning Kenya's Copyright Law with the
international standard in treaties and conventions such as the WIPD Copyright Treaty [WCT]
and the WTO's Trade Related Aspects of Intellectual Property (TRIFS).

We, the International Federation of Film Producers Assoclations [FIAPF] wish to express
considerable alarm at the prospect of the removal of Sectlons 35 B, € and D of the current
Act. We believe this deletion would bear considerable prejudice to the Kenyan creative
sectors and their ability to conduct productive trade with audiovisual content producers in
third countries. We urge the Honourable Members to reconsider the proposed deletion and
to enter into a dialogue with stakeholders in the Kenyan film and TV industries with a view to
establishing a stable and pragmatic regime to help protect copyright works online and
establish sound principles for ISP responsibility.

FIAPF is the only global private sector organisation representing film and TV content
producers from throughout the world. Currently, our membership is made up of 32 nationals



film and TV producers’ organisations from 29 different countries, including India, China, the
United States, Nigeria, and many EU Member States. Additionally, FIAPF has developed
productive informal working relationships with producers’ communities in many other
countries with growing audiovisual production capability.

Everywhere in the world, the film and TV industry relies on enabling laws and regulations for
its continuous growth and its contribution to national GDPs,. The protection of audiovisual
works through exclusive rights enshrined in internationel copyright treaties and
conventions, combined with meaningful enforcement, constitutes the principal incentive for
this high-risk cultural industry to become sustainable and play its part fully as a driver of
gconomic growth,

The Kenyan film and TV sector is @ beacon of the local and regional economy. Films from
Kenya made in local languages and in Ki-Swahili and other Eastern African languages are
popular not only at home but in surrounding countries, including Uganda, Tanzania, Rwanda
and Burundi, while the vast Kenyan diaspora in countries such as the United 5tates and the
United Kingdom also generate international demand. Kenya's TV content industry is also
dynamic, with audiences tuning in to popular shows, be they reality based, drama or
comedies, Beyond the cultural and sacial cohesion dividend, Kenyan audiovisual content is
also an asset for the local economy. According to data published in Kenya's 2020 version of
the Draft National Film Policy, the sector contributed fully 4.5% of all jobs in the formal
economy in 2019,

One of the most salient aspects of Kenya's recent development has been the spectacular
growth in recent years of its Internet infrastructure and services, both fixed and mobile.
According to Internetworldstats.com, there were 48,8 million Internet users in the country by
December 2020, for a penetration rate of 85.2% and an eye-watering growth curve of
23,335% since the year 2000,

However, this spectacular growth in Internet usage has also meant the very rapid migration
of copyright content piracy and unauthorised uses from physical media {e.g. VCD and DVD) to
online. The result has been copyright content piracy on a vast scale, depriving the content
creation and production sector of vast potential revenues that could help fuel further growth
in local eriginal production, job creation and attendant fiscal benefits.

In 2019, the Kenyan legislature amended the 2001 Copyright Act to update the exclusive
rights of authors and to introduce much needed content protection and enforcement
measures, including notice-and-take-down provisions and a measure of IP5 responsibility. In
doing so, the Honourable Members of the National Assembly took an important step towards
harmonising Kenya's domestic copyright law with international norms, for the benefit of
Kenyan cultural production and its trade relationships with third countries.

Kenya's legislative direction over the past decade has been to bring its copyright law to the
WIPO Copyright Treaty standard. The current proposal to delete Sections 35 (B), {C) and (D),
if enacted, would constitute a step backwards: Article 14(2) of the WCT holds that
“Contracting Parties shall ensure that enforcement procedures are availoble under their low
so as to permit effective action ogainst any act of infringement of rights covered by this Treaty,



including expeditious remedies to prevent infringements and remedies which constitute o
deterrent to further infringements.” Although the Treaty is not prescriptive on the legal means
of achieving this international legal standard, the high growth of Internet as a copyright
content distribution system in the twenty five years since WCT was adopted, has resulted in
most natienal legislatures introducing provisions to enable notice-and-take-down action to
combat the tidal wave of online infringement as well as provisions establishing the
responsibility of Internet Service Providers (ISP) in helping prevent piracy. Although they offer
incomplete protection and would require further improvement in order to be fully effective,
the similar provisions adopted by Kenya's legislators were a step in the right direction. They
lay the foundation for an extremely important legal form of recourse by rights holders in their
efforts to protect thelr copyright content online and to incentivise users to consume their
content from legal platforms rather than illegal sites.

We respectfully submit that the current proposal to remove such provisions from Kenya's
Copyright Act enh‘-m!}i' would have a calomitous impact on Kenya's audiovisual sector and
its cultural industries at large, by removing a strategic set of legal tools in the fight against
piracy and unauthorised uses. It would also have the effect of discouraging international
coproductions and foreign direct investment into Kenya's film production and distribution
infrastructure, resulting in stunted growth in the sector, with attendant negative effects on
Job creation, contribution to the national fiscus and export earnings.

We urge the Honourable Members to reconsider the proposal to delete “Sections 35(B),(C)
and (D) and to consider carefully the implications on the current welfare and future growth

potential of one of Kenya's flagship industries.

The International Federation of Film Producers remains at the disposal of the Honourable
Members of the MNational Assembly should you wish to consult with us on this legislative
preposal and hear our concern regarding its potential impact on the sustainability of local film
and TV preduction and on Kenya's international trade in audiovisual content.

24.12.2021

| LA PRCOLCERS
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association
Geneva, December 23, 2021

Ref: Copyright [Amendment) Bill 2021 — Natlonal Assembly Bill n. 44 of 2021

To the attention of the Honorable Members of the Kenyan National Assembly

Dear Madams and Sirs,

The International Publishers Association [IPA) is the world's largest federation of national, regional and specialist
book publishers' associations. Established in 1896, our membership comprises 86 organisations from 71 countries
around the world, including the Kenyan Publishers Association. The IPA is based in Geneva and is an accredited
observer at the World Intellectual Property Organization as well as an accredited non-governmental organisation
(NGO} enjoying consultative relations with the United Mations.

The copyright framework is and always has been the foundation of the publishing industry. Adeguate copyright
protection entails a combination of enforcesble exclusive rights and carefully callbrated exceptions and
limitations, which must be guided by the Berne Convention's 3-step test to preserve the integrity of copyright
protection as a key condition for publishers' investmients. Enforceable exclusive rights are fundamental to
incentivize authors, publishers and other copyright owners to create, invest in, and make available to the public
orlginal and valuable works of authership. Through these works, publishers drive inspiration, entertalnment,
education, and significantly contribute to both local and global economies,

We are grateful for the opportunity to provide comments an the National Assernbly Bill n, 44 of 2021 (the Bill). In
doing so, we believe it is important to reczll the essentlal role of copyright to support and reward creativity as a
driver for copyright policy and law in Kenya. Economic studies by the World Intellectual Property Organization
[WIPQ) provide evidence that a strong copyright protection and enforcement framework is of key importance to
sustaln creative industries' contribution to local economies and is 3 necessary condition of investment in those

industries.
Appropriate enforcement provisions are key to making copyright protection actionable and effective

Kenva concluded a review of its Copyright Law in 2019. Among other amendments, the review aimed at
establishing online enforcement mechanisms for the first time. The 2019 review was a first step towards Kenya
becoming a Contracting Party to the WIPO Copyright Treaty. Moreover, as online piracy remains a senous
prablem in Kenya, affecting Its creative industries’ ability ta secure investrents required to develop and maintain
digital business models, the 2019 review was seen by creative industries and stakeholders as an important step
to create the necessary conditions for a fair digital marketplace.

Although the 2019 review was a step in the right direction, important issues remained to be addressed regarding
appropriate legal mechanisms to incentivize cooperation between internet service providers (I5Ps) and rights
holders. Notably, Kenyan Copyright Law can still be refined to establish appropriate secondary liability principles
and balanced safe harbors, Other aspects requiring review are removing enerous requirements of notice and
takedown procedures, notably by enabling electronic notices, and adopling provisions to ensure expeditious
takedown of infringing materials. Kenyan law also lacks provisions on repeat infringer policies, which should be a

Avenue de France 23, 1202 Geneva, Switzerland - Tel; 41 22 704 18 20 - www.internationalpublishers.org



requirement for 15Ps to avail themselves of safe harbars, in addition to repeat infringers being subject to enhanced
sanctions.

Instead of addressing these aspects that still require attention, the Bill praposes to repeal the provisions that set
out the minimum standards for online enforcement In Keoya. In addition to eliminating legal mechanisms on

notice and take dawn precedures and provisions establishing I5Ps liability, the Bill also proposes to repeal the
section that enables copyright owners to file injunctions to deter infringerment of their rights.

While the Bill is not based on a careful impact assessment of the needs of creative industries, nor does It present
a reason for eliminating existing online enfarcement provisions, it is hard to understand how it could be justified.
If approved, the Bill will undermine Kenya's policles to advance the sustainable development af its creative
industries and will counter KECOBO's copyright enforcement efforts. [twill also jeopardize Kenya's efforts to bring
its national law to the standards required to implement and accede to the WIPO Copyright Treaty, an important

step for Kenva's international copyright and trade paolicies. The legal uncertainty generated by repealing onfine
enforcement provisions will surely undermine national and foreign Investments in Kenya's creative industries, as
it weakens defenses against infringement to an unacceptable level,

The |P8 respectfully submits the provisions to repeal 5. 35 B € and D of the Kenyan Copyright Act should be
rejected and removed from the Bill,

kenya has been taking Important legislative and regulatory steps towards enhancing protection and enforceability
of copyright to face the challenges brought by increased digital piracy. KECOBO has been doing a commendable
work to raise awareness on the importance of copyright protection for Kenyan SMEs and creators, and Lo
coardinate enforcement efforts to combat piracy of copyrighted works. The current Blll, of approved, will reverse
fundamental gains in this area, much to the detriment of Kenyan creators and publishers, and jeopardize the
important efforts developed by Kenyan regulatory and judiciary authorities tao establish a fair marketplace for
copyrighted works.

setting palicy priorities to support Kenyan creative industries: implementing and acceding to the WIPO Copyright
Treaty

Impiementing and acceding to the WIPO Copyright Treaty is an important siep to create the necessary conditions
for Kenyan creative industries to thrive in the digital age and to establish a fair digital marketplace in Kenya.

To achieve this abjective, we kindly invite Kenyan authorities and legislators to consider enhancing onling
enfarcement mechanisms by reflecting the following principles in a future review of Keryan Copyright Law:

» In line with international best practice, 15Ps shall be liable for infringement, except when the following
curmulative requirements are fulfilled:

(i} Remove infringing content or disable access to it in 48 hours upon a notification served by electronic means by
copyright owners, in accordance with reasonable reguirements that do not impose undue burdens on
rightshalders.

For exsample, under the L.5. DMCA, takedown notices must include the signature of the copyright owner or its
representative agent, in physical or electronic farm, and identification of the (i) copyrighted work(s) infringed (ii]
the infringing activity and (ili} the location of the infringing activity (2.g. providing the URL).

With regard to burden of proof, recent decisions by China’s Supreme People’s Court and the National Copyright
Administration of the People’s Republic of China regarding future criminal procedures eases the burden of proaf
far eopyright owners by considering the copyright statement on the works sufficlent as evidence of ownership,
absent counter-evidence. A similar rule could be adopted by Kenvya for notice and take down procedures.

fyvenue de France 23, 1202 Geneva, Switzerland - Tel: +41 22 704 18 20 - www.internationalpublishers org



(i) Apply, in accordance with high industry standards of professional diligence, best efforts to ensure the
unavailability of specific works and other subject matter for which copyright owners have provided the service
providers with the relevant and necessary information through a system of notice and take down.

Im the European Union, article 17 of the 2019 EU D56 Directive establishes that 15Ps must apply, In accordance
with high industry standards of professional diligence, best efforts to ensure the unavailability of specific works
and other subject matter for which copyright owners provided notice.

(i} Apply effective repeat infringer policies in a reasonable manner, including through clasing accouwnts of repeat
infringers In appropriate circumstances,

The US DMCA is a good example: only 15Ps that have applied repeat infringement policies can avail themselves of
limitation of liability under safe harbor provisions.

{iv) A clarification that the limitation of liability can only be invoked by technical, automatic and purely passive
intermediaries who have adopted measures to ensure that infringing content stays down upon notice from
rightsholders, Safe harbors should only apply to the truly technical, automatic and passive activities of
intermadiaries that provide hosting or caching services arfand when they act as mere condults for transmissions
between third parties. This is not the case with providers who, through their own systems, have knowledge or
contral of the copyrighted works ar ather pratected subject matter that is made available to the public or stored
on its service, including but not limited to optimizing the presentation or promotion of content made available
on their platfarms, or when platferms aim at making available user uploaded content to the public,.

# Set gut rules for dynamic Injunctions allowing copyright owners to seek site blocking of copyright
infringing wehsites, despite changas in URLs.

Im addition to dynamic injunctions, several countries implemented fast-track administrative mechanisms and
specialized police authorities to ensure that infringements are stopped as swiftly as possible, The United Kingdom
has successfully implemented policies towards establishing a centralized crime unit to investigate P criime, in
addition to a robust legal framework supporting site-blocking Injunctions. In Italy, Portugal, Brazil, Russia, China,
and most recently, in the bills currently in legislative process in Migeria, administrative authorities are entitled to
lssue site blocking orders. \We suggest consideration Is given to inserting similar provisions in Kenyan law,

s Establish adequate protection for Rights Management Information (RMI] and technological protection
measures (TFM), notably by either not adapting exceptions or adopting only very narrow exceptions and
malntalning criminal and civil liability in case of violation, in line with international standards.

We thank you for your time and consideration and remain available for any additional information that you may
reguire.

Yours sinceraly,

I
A 5

José Borghino
Se:Fitarﬁ,' General

CC: Kenyan Publishers Association and Kenyan Copyright Board,

1 [airgctive (L) 2035/ 790 of the European Parliament and of the Council of 17 April 2009 an copyright and ralated rights in the Digital
Single Market.
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JOINT MEMORANDUM ON THE COPYRIGHT AMENDMENT BILL, 2021

PRESENTED TO THE DEPARTMENTAL COMMITTEE ON COMMUNICATIO
INFORMATION AND INNOVATION OF THE NATIONAL ASSEME
SUBMITTED TO CLERK OF THE NATIONAL ASSEMBLY
PO BOX 41842-00100, NAIROEI

IN THE MATTER OF CONSIDERATION BY THE DEPARTMENTAL COMMITTEE
ON COMMUNICATION, INFORMATION AND INNOVATION: THE COPYRIGHT
(AMENDMENT) BILL, 2021.

21" DECEMBER 2021
SUBMITTED BY THE JOINT COMMITTEE OF:
THE KENYA COPYRIGHT BOARD;
KENYA FILM COMMISSION;

KENYA FILM CLASSIFICATION BOARD AND
COMMUNICATIONS AUTHORITY OF KENYA
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1.0. INTRODUCTION

The Kenya Copyright Board (KECOBO) is a State Corporation under by the Copyright Act, Cap
130 of the Laws of Kenya to administer and enforce copyright and related rights in literary,
musical and artistic works, audio-visual works, sound recordings and broadcasts,

The Kenya Film Commission (KFC) is a State Corporation duly established under Legal Notice
No. 147 of 2015 to develop a vibrant and sustainable local film industry and market Kenya as a
preferred filming destination for wealth and job creation.

The Kenya Film Classification Board({KFCB) is a State Corporation established under the Films
and Stage Plays Act, Cap 222 of the Laws of Kenya to regulate the creation, possession,
broadcast, exhibition and distribution of films and broadcast content in the country.

Communications Authority of Kenya is a statutory body established under the Kenya
Information and Communication Act 1998 to license and regulate the Information,
Communication and Technology sector.

2.0. BACKGROUND/COMNTEXT

The Copyright (Amendment) Bill, published on 22™ October 2021 as a Private Member's Bill,
was presented to the National Assembly for deliberation by the Hon. Ms. Gladys Wanga, the
Member of Parliament for Homa Bay County.

Of particular concern to the entities are the following key proposals:

1. The amendment of the Principal Act by inserting a new Section (30C) as regards
payment of ring back tune revenues; and

2. The amendment of the Principal Act to repeal Section 358, 35C and 35D on takedown
notice and the Internet Service liability provisions.

With regard to the key proposals, it is important to note that Kenya has a diverse and robust
creative economy. According to the 2019 Economic Survey, the creative sector in Kenya
generated close to 130,000 direct jobs. The sector is projected to employ 2million people by
2025,

To guarantee sustained growth of the local creative economy, it is important to ensure
artistes and other creatives earn a fair return from their works. In this regard, the
Intellectual Property Rights (IPRs) of artistes and other creatives need to be protected from
infringement through piracy in line with the provisions of the local copyright laws. Mast
importantly, H.E. President Uhuru Kenyatta has expressed himself on this matter, and
directed the relevant Government agencies to intervene to ensure that the creative sector
thrives and that artistes and other creatives received what is justly owed to them. Of the key
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and urgent interventions needed is curbing piracy and strengthening the legal framework on
Intellectual Property Rights.

It is notable that the Creative Economy Business Environment Reform Report of 2016
recommended palicy and regulatory review with a view to reducing piracy. It is, therefore,
an inescapable fact that the relevant policy, regulatory and legal frameworks governing
these fields facilitate artistic creation, cultural diversity, and business activities in the creative

economy.

It is against this backdrop, and as the key state agencies vested with regulatory oversight on
the creative sector, that we hereby submit our joint memorandum as follows:

3.0. THEISSUES

3.1.  Clause
Clause 3 provides for the insertiﬁrt of Section 30C.

Observations:

While the joint Committee had initial concerns about fixing ring back income as it is much
easier to amend regulations from time to time as circumstances may demand as opposed to
the Act, it will no longer contest the proposal.

However, there is need to have the amounts in the net adding up to a hundred percent and
protect existing valid contractual arrangements in place between the telecommunication
companies, Content Service Providers, and content owners/ creators.

Recommendation:
As such we wish to propose the text as follows:

30C. Without prejudice to section 308, in the case of ring back tunes, the parties shall subject to
subsisting contracts share the revenue net of tax from the sale of ring back tunes, as follows —

(a) the premium rate service provider at seven percent;(Amend to read g)

(b) the telecommunication operator at sixteen percent; (Amend to read 21%)

(c) the artist or copyright holder at fifty-two percent. (Amend to read 70%)

3.2. Clause

Clauses 5 to 7 of the Bill seek to repeal Sections 358, 35C and 35D on takedown notices, role
of an Internet Service Provider and application for an Injunction, respectively.
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Observations:

Copyright law, in any jurisdiction, seeks to protect original works of authorship such as
literary, musical or artistic works. The medium in which these works are presented has
evolved over time. This includes the premise of the internet which lies in its infinite capacity
to disseminate information, In this current day and age, the internet is a toel that promotes
freedom of expression as well the right to information; two key provisions of our Kenyan
Constitution. In this regard, artistic freedom is celebrated and as such, there is a richness and
diversity in the content disseminated online. The possibilities, therefore, are endless.

Despite digitization and the benefits thereof, the ease in which content can be duplicated
online has been enhanced. In circumstances such as infringement of one's right to privacy
and even in extreme situations where dissemination of unlawful content occurs, such as
child pornography, it is incumbent that the government intervene.

Further, the overarching need to protect the creative economy is paramount. One of the
major hindrances to growth of the creative sector is piracy. In the Creative Economy
UNESCO report of 2018 dubbed “Investing in Creativity”, it was noted that the cultural and
creative industries generate annual global revenues of US 42,250 Billion and make up of up
to 10% of GDP in some countries.

Locally, during the period of 2007-2009, as reported in the Creative Economy Business
Environment Reform Report of 20186, it was noted that the country's creative sector earnings
was approximately Kshs 85 Billion representing 5.3% of the GDP. In the age of digitization,
unfortunately the revenue portrayed does not depict the revenue lost due to piracy. As far
back as 20m, Microsoft reported that only 20 percent of Kenyans used genuine software.
This is merely one portion of the economic pie that has been unjustly devoured.

In regard to piracy, the report (i.e. the Creative Economy Business Environment Reform
Report, 2016) recommended that the legislative framework be strengthened with regard to
copyright laws, reprimand systems and the overall enforcement.

Typically, Internet intermediaries or internet service providers as are popularly referred to
as, simply play a seemingly neutral role without being actively involved in the creation of
online content, presumably having no knowledge of, or authorial control over, the nature of
the content that they provide access to or store. Therefore, calling for their description as
‘passive’ intermediaries. Yet, given the design of the Internet, no other entity, as the
intermediary is better suited to control the transmission and storage of unlawful online
content. Hence the efficacy of a legislative framework pronouncing the importance of
takedown naotices and the general responsibilities of such intermediaries. The introduction
of takedown notices has greatly enhanced the legislative framewaork on the infringement of
intellectual property rights in the creative economy.
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Further, this notion of takedown notices has greatly aided the government in safeguarding
and essentially maintain the national aspirations and cultural diversities and sensitivities of
the Kenyan people. Through a working relationship with the world’s largest intermediary,
Google, unsuitable content has been pulled down through the implementation of the
proposed section to be repealed; Section 358 of the Copyright (Amendment) Act, 2019.

while Kenya enacted its first Internet era copyright law in 2002, it took the country 17 years
to incorporate provision on intermediary liability as espoused by the WIPO Copyright Treaty
and the WIPO Performances and Phonogram Treaty commonly referred to as the "WIPO
Internet Treaties'; a framework created by the World Intellectual Property Organization

(WIPO).

Apart from restating old rights and providing new rights fit for the digital age, the WIPO
internet Treaties set down international norms aimed at preventing unauthorised access to
and use of creative works on the Internet or other digital netwaorks.

The WIPO Internet Treaties therefore, set out the manner countries could prevent
infringement of Copyright in the cyberspace by providing in their laws the protection of
author and work information (Rights Management Information) and access and copy
measures (Technical Protection Measures). The two Treaties were intended to guard
integrity of information regarding Copyright Works and prevent circumvention of technical
measures by virtual pirates.

The WIPO Internet Treaties also require that states provide effective enforcement measures
to protect the rights in Copyright and other Intellectual Property Rights.

It is therefore a commendable feat that the Kenyan Copyright legal framework as it now
exists, provides for safe harbours for Internet Service Providers and a procedure for notice
and takedown in line with international standards, and specifically, the WIPO Internet
Treaties, therefore being one of the premiere countries in Africa to achieve this.

It should be noted and appreciated that infringement of Copyright through hard copies is
faily uncommon thus rendering the same almost non-existent. This is because such
infringements have shifted online. Consequently, intermediary liability comes in handy.
Many Kenyans who use the internet understand the difficulty in restraining the misuse by
the public from the misuse of Copyright works accessible online.

Therefore, when the Copyright (Amendment) Bill with the aforementioned proposed repeal
provisions was passed and signed by the President in 2019, it represented a milestone in the
Copyright law. This demonstrated the government's intent to forge ahead as regards
copyright and the internet. As such, in the digital era, the provision on intermediary liability is
a basic essential requirement in a Copyright legislation. To this end, having been enacted so
recently, the implementation of these provisions is yet to be fully realized.
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in the global context, various countries have successfully embedded into their legal
framework the concept of internet service liability provisions which include takedown
notices and roles and responsibilities of internet service providers as espoused in the WIFQ
Internet Treaties.

As a practical step, countries looked at entities that act as intermediaries in the digital
environment by introducing intermediary liability laws. Some of the most prominent
intermediary liability legislations are the Digital Millennium Copyright Act (DMCA) and the E-
Commerce Directive in the United States of America and the European Union respectively.

Within the African context, our South African counterparts, through the Electronic
Communications and Transactions Act, have codified the concept of takedown notices.
specifically, Section 77 of the Act provides for the procedure for takedown notifications. The
Internet Service Providers Association, an industry organization of recognized internet
service providers, have embraced the legal provision with the takedown procedures done
through the aforementioned Association.

RECOMMENDATION

We do recommend that the repeal of the Intermediary proposals be removed. In the
meantime, KECOBO shall take lead in consultation with stakeholders in this sector to clear
any issues on the provision and propose the necessary changes (if any) through a separate
memarandum.

4.0. COMNCLUSION

The Government has an obligation to protect the interests of content creators and the
larger creative economy. This, while further placing responsibility on intermediaries, would
go a long way in enhancing the creative economy and growing the general economy of the
country whilst preserving the rights that citizens have conferred to the government.

Accordingly, it is the view of the foregoing that KECOBO, KFC and KFCB, as the government
agencies mandated to deal with issues related to the creative sector, urge the honorable
Members of Parliament to allow time for the full implementation of this Act that was
enacted in 2019. We further entreat the House to allow for the agencies tasked with
implementation of the provisions do so. The repeal of the provisions of the internet service
provider liabilities would negatively impact an already struggling economy.

Additionally, we humbly request the House to consider our recommendation as it pertains to
the fixing of the ring back tunes’ income, that the same be codified in regulations rather
than in the text of the Act.

We hereby so submit.
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Mr. Edward Sigei
Executive Director, Kenya Copyright Board
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Mr. Christopher Wambua
Ag. Chief Executive Officer, Kenya Film Classification Board
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Mr. Timothy Owase
Chief Executive Officer, Kenya Film Commission

Mr. Ezra Chiloba
Director General, Communications Authority of Kenya
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JOINT MEMORANDUM ON THE COPYRIGHT AMENDMENT BILL, 2021

PRESENTED TO THE DEPARTMENTAL COMMITTEE ON COMMUNICATION,
INFORMATION AND INNOVATION OF THE NATIONAL ASSEMBLY

SUBMITTED TO CLERK OF THE NATIONAL ASSEMBLY
PO BOX 41842-00100, NAIROBI

IN THE MATTER OF CONSIDERATION BY THE DEPARTMENTAL COMMITTEE
ON COMMUNICATION, INFORMATION AND INNOVATION: THE COPYRIGHT
(AMENDMENT) BILL, 2021.

21" DECEMBER 2021
SUBMITTED BY THE JOINT COMMITTEE OF:
THE KENYA COPYRIGHT BOARD;
KENYA FILM COMMISSION;
KENYA FILM CLASSIFICATION BOARD AND
COMMUNICATIONS AUTHORITY OF KENYA



1.0.  INTRODUCTION

The Kenya Copyright Board (KECOBD) s a State Corporation under by the Copyright Act, Cap
130 of the Laws of Kenya to administer and enforce copyright and related rights in literary,
musical and artistic works, audio-visual warks, sound recordings and broadcasts.

The Kenya Film Commission (KFC) is a State Corporation duly established under Legal Notice
No. 147 of 2015 to develop a vibrant and sustainable local film ind ustry and market Kenya as a
preferred filming destination for wealth and job creation.

The Kenya Film Classification Board(KFCB) s a State Corporation established under the Films
and Stage Plays Act, Cap 222 of the Laws of Kenya to regulate the creation, possession,
broadcast, exhibition and distribution af films and broadcast content in the co untry.

Communications Authority of Kenya is a statutory body established under the Kenya
Information and Communication Act 1998 to license and regulate the Information,
Communication and Technology sector.

2.0. BACKGROUND/ CONTEXT

The Copyright (Amendment) Bill, published on 22™ October 2021 a5 a Private Member's Bill,
was presented to the National Assembly for deliberation by the Hon. Ms. Gladys Wanga, the
Member of Parliament for Homa Bay County.

Of particular concern to the entities are the following key proposals:

1. The amendment of the Principal Act by inserting a new Section (30C) as regards
payment of ring back tune revenues; and

2. The amendment of the Principal Act to repeal Section 358, 35C and 35D on takedown
notice and the Internet Service liability provisions.

With regard to the key proposals, it is important to note that Kenya has a diverse and robust
creative economy. According to the 2019 Economic survey, the creative sector in Kenya
generated close to 130,000 direct jobs. The sector is projected ta em ploy 2million people by
2025,

To guarantee sustained growth of the local creative economy, it is important to ensure
artistes and other creatives earn a fair return from their works. In this regard, the
Intellectual Property Rights (IPRs) of artistes and other creatives need to be protected from
infringement through piracy in line with the provisions of the local copyright laws. Most
importantly, H.E. President Uhuru Kenyatta has expressed himself on this matter, and
directed the relevant Government agencies to intervene to ensure that the creative sector
thrives and that artistes and other creatives received what is justly awed to them. Of the key
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and urgent interventions needed is curbing piracy and strengthening the legal framework on
Intellectual Property Rights.

It is notable that the Creative Economy Business Environment Reform Report of 2016
recommended policy and regulatory review with a view to reducing piracy. It is, therefore,
an inescapable fact that the relevant policy, regulatory and legal frameworks governing
these fields facilitate artistic creation, cultural diversity, and business activities in the creative

ecanomy.

It is against this backdrop, and as the key state agencies vested with regulatory oversight on
the creative sector, that we hereby submit our joint memorandum as follows:

3.0. THEISSUES

3.1.  Clause

Clause 3 provides for the insertion of Section 30C.

Observations:

While the joint Committee had initial concerns about fixing ring back income as it is much
easier to amend regulations from time to time as circumstances may demand as opposed to
the Act, it will no longer contest the proposal.

However, there Is need to have the amounts in the net adding up to a hundred percent and
protect existing valid contractual arrangements in place between the telecommunication

companies, Content Service Providers, and content owners/ creators.
Recommendation:
As such we wish to propose the text as follows:

30C. Without prejudice to section 308, in the case of ring back tunes, the parties shall subject to
subsisting contracts share the revenue net of tax from the sale of ring back tunes, as follows —

(a) the premium rate service provider at seven percent;(Amend to read 9¥)
(b) the telecommunication operator at sixteen percent; (Amend to read 21%)

(c) the artist or copyright helder at fifty-twe percent. (Amend to read 70%)

3.2. Clause

Clauses 5 to 7 of the Bill seek to repeal Sections 358, 35C and 35D on takedown notices, role
of an Internet Service Provider and application for an Injunction, respectively,
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Observations:

Copyright law, in any jurisdiction, seeks to protect original works of authorship such as
literary, musical or artistic works, The medium in which these works are presented has
evolved over time. This includes the premise of the internet which lies in its infinite capacity
to disseminate information. In this current day and age, the internet is a tool that promotes
freedom of expression as well the right to information; two key provisions of our Kenyan
Constitution. In this regard, artistic freedom is celebrated and as sy ch, there is a richness and
diversity in the content disseminated online. The possibilities, therefore, are endless.

Despite digitization and the benefits thereof, the ease in which content can be duplicated
online has been enhanced. In circumstances such as infringement of one’s right to privacy
and even in extreme situations where dissemination of unlawful content occurs, such as
child pornography, it is incumbent that the government intervene.

Further, the overarching need to protect the creative economy is paramount. One of the
major hindrances to growth of the creative sector is piracy. In the Creative Economy
UNESCO report of 2018 dubbed “Investing in Creativity”, it was noted that the cultural and
creative industries generate annual global revenues of US 32,250 Billion and make up of up
to 10 of GDP in some countries.

Locally, during the period of 2007-2009, as reported in the Creative Economy Business
Environment Reform Report of 2016, it was noted that the country’s creative sector earnings
was approximately Kshs 85 Billion representing 5.3% of the GDP. In the age of digitization,
unfortunately the revenue portrayed does not depict the revenue lost due to piracy. Asfar
back as 2011, Microsoft reported that only 20 percent of Kenyans used genuine software.
This is merely one portion of the economic pie that has been unjustly devoured.

In regard to piracy, the report (i.e. the Creative Economy Business Envirenment Reform
Repart, 2016) recommended that the legislative framework be strengthened with regard to
copyright laws, reprimand systems and the overall enforcement.

Typically, Internet intermediaries or internet service providers as are popularly referred to
as, simply play a seemingly neutral role without being actively involved in the creation of
online content, presumably having no knowledge of, or authorial control over, the nature of
the content that they provide access to or store. Therefore, calling for their description as
‘passive’ intermediaries. Yet, given the design of the Internet, no other entity, as the
intermediary is better suited to control the transmission and storage of unlawful online
content. Hence the efficacy of a legislative framework pronouncing the importance of
takedown notices and the general respensibilities of such intermediaries. The introduction
of takedown notices has greatly enhanced the legislative framework on the infringement of
intellectual property rights in the creative economy.
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Further, this notion of takedown notices has greatly aided the government in safeguarding
and essentially maintain the national aspirations and cultural diversities and sensitivities of
the Kenyan people. Through a working relationship with the world’s largest intermediary,
Google, unsuitable content has been pulled down through the implementation of the
proposed section to be repealed; Section 358 of the Copyright (Amendment) Act, 2019.

While Kenya enacted its first Internet era copyright law in 2002, it took the country 17 years
to incorporate provision on intermediary liability as espoused by the WIPO Copyright Treaty
and the WIPO Performances and Phonogram Treaty commonly referred to as the "WIPO
Internet Treatles™; a framework created by the World Intellectual Property Organization

(WIPQ).

Apart from restating old rights and providing new rights fit for the digital age, the WIPO
internet Treaties set down international norms aimed at preventing unauthorised access to
and use of creative works on the Internet or other digital networks.

The WIPO Internet Treaties therefore, set out the manner countries could prevent
infringement of Copyright in the cyberspace by providing in their laws the protection of
author and work information (Rights Management Information) and access and copy
measures (Technical Protection Measures), The two Treaties were intended to guard
integrity of information regarding Copyright Works and prevent circumvention of technical
measures by virtual pirates.

The WIPO Internet Treaties also require that states provide effective enforcement measures
to protect the rights in Copyright and other Intellectual Property Rights.

It is therefore a commendable feat that the Kenyan Copyright legal framework as it now
exists, provides for safe harbours for Internet Service Providers and a procedure for notice
and takedown in line with international standards, and specifically, the WIPO Internet
Treaties, therefore being one of the premiere countries in Africa to achieve this.

it should be noted and appreciated that infringement of Copyright through hard copies is
fairly uncommon thus rendering the same almost non-existent. This is because such
infringements have shifted online. Consequently, intermediary liability comes in handy.
Many Kenyans who use the internet understand the difficulty in restraining the misuse by

the public from the misuse of Copyright works accessible online.

Therefore, when the Copyright (Amendment) Bill with the aforementioned proposed repeal
provisions was passed and signed by the President in 2015, it represented a milestone in the
Copyright law. This demonstrated the government's intent to forge ahead as regards
copyright and the internet. As such, in the digital era, the provision on intermediary liability is
a basic essential requirement in a Copyright legisiation. To this end, having been enacted so
recently, the implementation of these provisions is yet to be fully realized.
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In the global context, various countries have successfully embedded into their legal
framework the concept of internet service liability provisions which include takedown

notices and roles and responsibilities of internet service providers as espoused in the WIPO
Internet Treaties,

As a practical step, countries looked at entities that act as intermediaries in the digital
environment by introducing intermediary liability laws. Some of the most prominent
intermediary liability legislations are the Digital Millennium Copyright Act (DMCA) and the E-
Commerce Directive in the United States of America and the European Union respectively.

Within the African context, our South African counterparts, through the Electronic
Communications and Transactions Act, have codified the concept of takedown notices,
Specifically, Section 77 of the Act provides for the procedure for takedown notifications. The
Internet Service Providers Association, an industry organization of recognized internet
service providers, have embraced the legal provision with the takedown procedures done
through the aforementioned Association,

RECOMMENDATION

We do recommend that the repeal of the Intermediary proposals be removed. In the
meantime, KECOBO shall take lead in consultation with stakeholders in this sector to clear
any issues on the provision and propose the necessary changes (if any) through a separate
memaorandum.

4.0. COMCLUSION

The Government has an obligation to protect the interests of content creators and the
larger creative economy. This, while further placing responsibility on intermediaries, would
go a long way in enhancing the creative economy and growing the general economy of the
country whilst preserving the rights that citizens have conferred to the government.

Accordingly, it is the view of the foregoing that KECOBO, KFC and KFCB s as the government
agencies mandated to deal with issues related to the creative sector, urge the honorable
Members of Parliament to allow time for the full implementation of this Act that was
enacted in 2019. We further entreat the House to allow for the agencies tasked with
implementation of the provisions do so, The repeal of the provisions of the internet service
provider liabilities would negatively impact an already struggling economy.

Additionally, we humbly request the House to consider our recommendation as it pertains to
the fixing of the ring back tunes’ income, that the same be codified in regulations rather
than in the text of the Act.

We hereby so submit.
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Chief Executive Officer, Kenya Film Commission
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(b) the telecommunication operator at sixteen percent. Amend to read 21%
(C) the artist or copyright holder at fifty two percent. Amend to read 70%

1.2. CLAUSE 4 OF THE BILL

Clause 4 provides for the establishment of the National Rights Registry (NRR) by inserting
thereof three new sections 34A, 34B and 34 C.

Observations

KECOBO supports the entrenchment of the National Rights Registry into the Act, Section
34 of the Copyright Act under which the provision is proposed to be anchored has the

title ‘Rights of Action and Remedies of Exclusive Licensee and Sub-licensee’.

RECOMMENDATION

The inclusion under that section may therefore cause confusion. This is therefore to
recommend shifting the proposals after section 22A which deals with voluntary registration

of Copyright that closely follow or related to the subject of National Rights Registry. This
will require the amendment of the proposed sections and the proposed amendments to

the Interpretation provisions under Clause 2 of the Bill, therefore.

1.3 CLAUSES 5, 6 and 7

Clauses 5 to 7 of the Bill seek to repeal Sections 358, 35C and 35D on takedown notices,
role of an Internet Service Provider and application for an Injunction, respectively.

Observations

Copyright law in any authority, Kenya being no exception, seeks to protect original works
of authorship such as literary, musical, or artistic works. The medium in which these works
are presented has evolved over time. This includes the premise of the internet which lies
in its infinite capacity to disseminate information, In this current day and age, the internet
is a tool that promotes freedom of expression as well the right to information; two key
provisions of our Kenyan Constitution. In this regard, artistic freedom is celebrated and as
such, there is a richness and diversity in the content disseminated online. The possibilities,

therefore, are endless.

Despite the digitization and the benefits thereof, the ease in which content can be
duplicated is a matter of concern. In circumstances such as infringement of one is right to
privacy and even in extreme situations where dissemination of unlawful content occurs,
such as child pornography, it is incumbent that the government intervene.
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Further, the overarching need to protect the creative economy is paramount. One of the
major hindrances to growth of the creative sector is piracy. In the Creative Economy
UNESCO report of 2018 dubbed “fnvesting in Creativity”, it was noted that the cultural
and creative industries generate annual global revenues of US $2,250 Billion and make up
of up to 10% of GDP in some countries.

Locally, during the period of 2007-2009, as reported in the Creative Economy Business
Environment Reform Report of 2016, it was noted that the country’s creative sector
earnings was Kshs. 85 billion representing 5.3% of the GDP. In the age of digitization,
unfortunately the revenue portrayed does not depict the revenue lost due to piracy. As
far back as 2011, Microsoft reported that only 20 percent of Kenyans used genuine
software. This is merely one portion of the economic pie that has been unjustly devoured.

In the same report (Creative Economy Business Environment Reform Report, 2016) the
problem of piracy was also addressed. It was thereby recommended that the legislative
framework be strengthened about copyright laws, reprimand systems and the overall
enforcement,

Typically, Internet intermediaries or internet service providers as are popularly referred to
play a neutral role as, simply without being actively involved in the creation of online
content, having no knowledge of, or authorial control over, the nature of the content that
they provide access to or store. Therefore, calling for their description as ‘passive’
intermediaries. Yet, given the design of the Internet, no other entity, as the intermediary is
better suited to control the transmission and storage of unlawful online content, Hence
the efficacy of a legislative framework pronouncing the importance of takedown notices
and the general responsibilities of such intermediaries. The introduction of takedown
notices has enhanced the legislative framework as regards the infringement of intellectual
property rights in the creative economy.

Further, this notion of takedown notices has aided the government in safeguarding and
maintain the national aspirations and cultural diversities and sensitivities of the Kenyan
people. Through a working relationship with the world's largest intermediary, Google,
unsuitable content has been pulled down through the implementation of the proposed
section to be repealed; Section 35B of the Copyright (Amendment) Act, 2019.

While Kenya enacted its first Internet era copyright law in 2002, it took the country 17
years to incorporate provision on intermediary liability as espoused by the WIPO
Copyright Treaty and the WIPO Performances and Phonogram Treaty commonly referred
to as the “WHPO Internet Treatfes”; a framework created by the World Intellectual
Property Organization (WIPO).

Through the WIPO internet Treaties, WIPO set down international norms aimed at
preventing unauthorised access to and use of creative works on the Internet or other digital
networks.



It is therefore essential that the Kenyan Copyright legal framework provides for safe
harbours for Internet Service Providers and a procedure for notice and takedown in line
with international standards, and specifically, the WIPO Internet Treaties since Copyright
Infringements infringements have shifted online. As such, in the digital era, the provision
on intermediary liability is a basic essential requirement in a Copyright legislation. To this
end, having been enacted so recently, the implementation of these provisions is yet to be
fully realized.

Therefore, when the Copyright (Amendment) Bill with the proposed the ISP Liability
provisions was signed by the President in 2019, it represented a milestone in the Copyright
law. This demonstrated the government's intent to forge ahead as regards copyright and
the internet.

In the global context, various countries have successfully embedded into their legal
framework the concept of internet service liability provisions which include takedown
notices and roles and responsibilities of internet service providers as espoused in the WIPO

Internet Treaties.

Two of the most prominent intermediary liability legislations are the Digital Millennium
Copyright Act (DMCA) and the E-Commeree Directivein the United States of America and
the European Union, respectively.

Within the African context, our South African counterparts, through the Electronic
Communications and Transactions Act, have codified the concept of takedown notices.
Specifically, Section 77 of the Act provides for the procedure for takedown notifications.
The Internet Service Providers Association, an industry organization of recognized internet
service providers, have embraced the legal provision with the takedown procedures done
through the Association.

RECOMENDATION

KECOBO strongly recommends that the proposed repeal of the Intermediary Liability
provisions contained in clause 5, 6 and 7 of the Bill should be removed from the Bill for

the following reasons:

Repeal will cause loss and damage to copyright sector by exposing their content to
online piracy.

No substitute remedy is provided for the sector.

Ne substantive reason(s) has provided for the proposed repeal.

Represents a regression in the development of the Copyright Framework.

Neither the Copyright Board nor the sector have been consulted nor approve of

this proposal.
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£ Action is an affront to the provisions of Article 11 and Article 40 of the Constitution
of Kenya

KECORBQO shall take lead in consultation with stakeholders in this sector to clear any issues
on the provision and propose changes including by way of Regulations at a later date.

2.0, CONCLUSION AND RECOMMENDATION

The need to protect the interests of content creators and the larger creative economy is a
role of the government. The responsibility on intermediaries, would go a long way in
enhancing the creative economy and growing the general economy of the country whilst
preserving the rights conferred to the citizens under article 11 and 40 of the Constitution
of Kenvya.

Accordingly, it is the view of the foregoing that KECOBO urge the honorable Members of
Parliament to allow for the full implementation of this Act that was enacted in 2019 as the
same has not had sufficient time to be implemented as the repeal of the provisions of the
internet service provider liabilities would negatively impact an already struggling economy.

KECOBO remains ready and available to appear before the committee and offer
clarifications as may be required.

Signed by

&
Mr. mgrd Sigei

Executive Director,
Kenya Copyright Board (KECOBQ)
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THE CLERK OF THE NATIONAL ASSEMBLY

To

PO BOX 41842-00100,

NAIROBI @h\p Ef!:}r—{\l ?/{ 5

Dear 5ir,

RE: MEMORANDUM ON THE COPYRIGHT AMENDMENT BILL, 2021 BEFORE THE
DEPARTMENTAL COMMITTEE ON INFORMATION, COMMUNICATION, AND INNOVATION ON
THE MATTER OF THE COPYRIGHT (AMENDMENT] BILL, 2021

About Xpedia Management Limited

Xpedia Management Limited is a leading Content Service Provider. It has been in operation since
2012 and has successfully partnered with telecommunication companies such as Safaricom to
provide Ring Back Tunes including on the Skiza Platform. We currently have approximately 17,000
artists/content creators signed to us.

Comments on the Bill

The Copyright (Amendment) Bill, published on 22™ October 2021, a Private Member’s Bill was
presented to the National Assembly for deliberation by the Honorable Member of Parliament,

Ms. Gladys Wanga.

On 11" December 2021, the National Assembly put out a notice in the Saturday Nation calling
for comments on the Bill.

The amendment of the Principal Act by inserting a new Section (30C) as regards payment of ring
back tune revenues amongst other proposals which is a matter that concerns my company.

Comment and proposal

¥pedia Management Limited supports the enactment of the provision into the Copyright Act. This
is because it will safeguard the interest of all parties who earn a living on the platform.

However, | would like to propose that the Committee consider thE -changes ta remmoue ambiguity
RS ln.l A e | I- -
and protect existing contractual arrangements. g iRy y '
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My proposals are as follows:

Kalson Tower, 4th Floor | PO. Box 12911 - 00400 Nairobi, Kenya | Tel: 020 - 3?421(!{] ' Email:info@xpedia.co.ke’

PIN No. P051328342D



a. there is need to have the amounts adding up to a hundred percent (100%) to make it clear
the net is the new full amount. .

b. The committee take cognisance of the existing valid contractual arrangements in place
between the telecommunication companies, Content Service Providers, and content
owners. A proviso should therefore be inserted to avoid litigation.

| would be happy to appear in person before the committes to further elucidate.

This is therefore to humbly request the Committee to consider our recommendation on the
matter above and review the text of the Copyright Amendment Bill 2021 accordingly.

Yours faithfully,

I\L‘Eﬂﬂ Lo r:;: -

Olive Wambui Githongo

Kalson Tower, 4th Floor | PO. Box 12911 - 00400 Nairabi, Kenya | Tel: 020 - 3742100 | Email:info@xpedia.coke
PIN No. P051328342D '
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28 December, 2021 @ o oS
. Michael R. Sialai, CBS G %
IIl!h:'lrr:airk lucnr?: Nalinlnaiaﬂmmy oz Dl(?-{ ;

Office of the Clerk

Main Parliament Buildings LU
P.0. Box 41842 - 00100 D\DQ/ -
NAIROEI Sl(ﬂ A DER 4§

u/f |
Dear Sir, @

RE:  KAMP-PRISK-MCSK SUBMISSIONS OF MEMORANDA ON THE COPYRIGHT (AMENDMENT)
BILL, 2021 (NATIONAL ASSEMEBLY BILL NO. 44 OF 2021

The Kenya Association of Music Producers (KAMP), the Performers Rights Seciety of Kenya (PRISK), and
the Music Copyright Society of Kenya (MCSK) are licensed collective management organizations (CMOs).
They administer, exercise and enforce the exploitation of performances in public places, broadcasting and
communication to the public rights in sound recordings, dramatic works, and mechanical reproduction rights
of copyrighted musical works. The CMOs derive their respective mandates under Aricle 40(5) of the
Constitution of Kenya and the Copyright Act no 12 of 2001.

In reference to the above subject and pursuant to a Public Notice published in the Daily Nation edition of 110
December 2021, we are pleased to submit memoranda on the Copyright (Amendment) Bill, 2021 (National
Assembly Bill No. 44 of 2021). It is our hope that these submissicns will be taken into consideration when the
Committee makes its report fo the House.

We look forward to a positive feedback. Additionally, the Tripartite Board of Directors would wish to be given
an opportunity to make oral submissions should there be a provision of the same.

With our best wishes, please accept the renewed assurance of our highest consideration and esteem.

Yours faithfully,

For & on Behalf of KAMP, PRISK & MCSK,

DR. MBUGUA NJOROGE ﬂmi JOSEPH H}EGJIH MR. PE :% éH‘I'EHEE

CEO - KAMP CEO - PRISK " AG, CEO - MCSK

—_— Rkl

KAMP PO Bax 51145 - 00000 Ciy Square, Nairahi | Dreaik infodkampoar ke | Wiebsite: waw kampor ke | Tel: +258 710 109 595, #2548 TIEE45 D41
PRISK: B0 fios TOOEIR = 00101 Jaméa Mosque, Marohi | Imail: infed piisk.ar ke ['Websie: www priskor ke | Tel: +254 700 300 695, +254 738 645 041
MCEE; PO, Box 19R05 = D000 Westiands, Nawchi | Email: muicBmeik ar ke [Wabsite: wawomeskor ke | Tel: +254 721 814 §T2, #2354 735 D)0 @72
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MEMORANDUM ON THE COPYRIGHT (AMENDMENT), BILL, 2021

PRESENTED TO

THE NATIONAL ASSEMBLY
THE TWELFTH PARLIAMENT (FIFTH SESSION) FotE s

SUBMITTED TO

CLERK OF THE NATIONAL ASSEMBLY P.O. BOX 41842-00100, NAIROBI
28™ DECEMBER 2021

IN THE MATTER OF CONSIDERATION BY THE COMMUNICATION INFORMATION AND INNOVATION:
THE COPYRIGHT (AMMENDMENT) BILL, 2021 (NATIONAL ASSEMBLY BILL NO.44 OF 2021).

SUBMITTED BY:
KENYA ASSOCIATION OF MUSIC PRODUCERS
PERFORMERS RIGHTS SOCIETY OF KENYA
MUSIC COPYRIGHT SOCIETY OF KENYA

KANF PO Bax 51148 - D000 Gty Squar, Mako' |Emeit mfojcamp oribe; | Websse: wasw Barmp nris | Tet +254 710 300 595, ~254 736545 041
PREGH: F.0. Boa 10085 - 0101 Jamia Moequs, Maiabl Emal: kb pkon ke |Webesile: winvprishoocke | Teb «358 710 309 G185, =244 730 645 044
HES: 0. oo 14806 - 00000 Waallnds. Nakodi JEaait masiofincel or ka |Wabsls: wenniTCREOrEs | Tel: 4254 722 MO K72, +250 THI 20062
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1.0 INTRODUCTION

The Kenya Association of Music Producers (KAMP), the Performers Rights Society of Kenya (PRISK), and
the Music Copyright Society of Kenya (MCSK) are licensed collective management arganizations {CMOs).
They administer, exercise and enforce the exploitation of performances in public places, broadcasting and
communication to the public rights in sound recordings, dramatic works, and mechanical reproduction rights
of copyrighted musical works. The CMOs derive thelr respeclive mandates under Arficle 40(5) of the
Canstitution of Kenya and the Copyright Act No 12 of 2001, The CMOs represent not less than 20,000
Right Holders' with over one million combined reperoire of Sound Recordings, Audio Visual works and

Musical works both national and foreign,
1.1 Mission of Collective Management Organizations

Kenya Association of Music Producers (KAMP). KAMP is a company limited by guarantes. The
company s mandated by bolh resident and non-resident producers of sound recording fo administer,
exercise and enfarce the exploitation of performances in public places, broadcasting and communication to
the public nghts in sound recordings in their catalogue and reperioire.

Performers Rights Society of Kenya (PRISK): PRISK is a company limited by guarantee. The Company
is mandated by both resident and non-resident performers of copyrighted works to administer, exercise and
enforce the exploitation of performances in public places, broadcasting and communication to the public

rights of fixations of their performances in their catalogue and repertoire.

Music Copyright Society of Kenya (MCSK): MCSK is & company limited by Guarantee. Bath resident
and non-resident authors, composers, arangers and publishers of musical works mandate the company.
The society adminislers exercises and enforces lhe exploitation of performances in public places,
broadcasting, communication to the public and mechanical reproduction rights of copyrighted musical
works in their catzlogue and repartoire,

2.0 BACKGROUND
The National Assembly through a notice published in the Daily Nation edifion of Saturday 11 December

2021 invited public to submit their views and comments on the proposed Copyright (Amendment) Bill, 2021,

The object of the Bill is to amend the Copyright Act, 1o provide for fair formula for sharing of revenue from
ring back tunes between the artistsicopyright holders and the telecommunications companies. The Bill
provides that the artist should get a greater share of the revenue at fifty two percent. The Bill also
proposed to repeal the provisions on takedown notices and requirements, the role of internet service
providers and application for injunction. It is seeks to remove the ambiguity in the role of internet
service provider. Further, it is to align the Act as there are  already legal remedies provided for.

3.0 MEMORANDUM BY THE TRIPARTITE BOARD

FABP P 0, Bo 511085 - (000 Ty Souare, Maimbd [Emal i @kemporks; | Wetsie: wewkamporba | Tab «254 740 300 505, +254 736645 1
PRISK: PO Broo 100638 - 20801 Jamis Masnue, Waiohi [Enel miopisioonie [Wabell: v prsk o ke [ Tal 250 710 J00805, <254 TIE54 41
_ MCSK: .0, Bax 14506 - C0BC0 WasSands, Naltd [Emed: susici@meshon ke [Website: wwcmcsh ocka | Tal #25¢ 722 BODATZ, <254 731 ROB7L
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The CMOs take this opporfunity to thank the National Assembly for the opportunity fo submit out comments
io the proposed Amendments. With certain important adjustments, the proposed amendments by National
Assembly could go a long way in ensuring that the creative sector in Kenya is vibrant and responsive to the
needs and expectation of CMOs members, users of copynghted works, We have Incorporated our
suggested amendments in this memarandurm.

The Tripartite Board has reviewed and considered proposals contained in the amendment. The CMOs are
dedicated to enhancing thelr contribufion and thal of its directors and management to the members’

interests, growth and development agenda.

Our views are informed by public dialogue forums that KAMP, PRISK and MCSK convened with the
members and on thematic discussions on constitutional, legal, and policy reform propesals in the copyright
sector. Our observations are premised on the fact that some of the proposed amendments are geared
towards the growth of right holders who are our members through earning a larger percentage of royalties
from ring back tunes, however, some of the sections will be lo the defriment of the same right holders as
their works will be subjected to online piracy without a remedy in law.

4.0 THE OBSERVATIONS, COMMENTS AND SUGGESTIONS

NO. | MARGINAL SECTION | ISSUE OF CONCERN | JUSTIFICATION
NOTE
( Inferpretation 8.2 “Registry" means the It is the function of the Board to keep
{New) Mational Rights and maintain a register of copyright
Registry. works. Therefore, this is a welcoma
addition save for some of the roles that
are already under the mandate of the
CMOs,
*Ring back tone” Previously, the law had not provided
means subscriplion for ring back tone, thus, the right
music or a tone which | holders were govemed by private
is played by a contract thus; most of them were
communication unfairly exploited.
“Telecommunication This is a welcome development.
operator” has the
meaning assigned to it
under the Kenya
Information and
Communication Act,
1996.
2. Payment of ring | S.30C Sets out the formula for | The formula provided is a welcome
back tune sharing of revenue from | addiion as it ensures that the

JCAME .01, B 51140 - 00200 Gty Squane, Hasvehi [Emal il amp or b | Websies www knmporiss | Tl #2540 7101 303 635, +334 T30 645 011
PRISK: PO Box 10068 - 001 Jarmis Mosgue, Pleirosi [Ervail ilo@ertsh nrhe [Websils: sivw, piskorke | Tek <254 T10 309635, €250 716 543 141

 NGH:P.Dh. Bas 14606 — 00900 Wasiards, Maveti [Emalt musiomost ke [Watsla: wwemoioke | Tal +234 122 B0 472, <254 733 780 arz
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revenue (New) ring back tunes copyright holder gets the lion's share
between the from the ring back fune revenue.
telecommunication
provider, the premium
service rale provider
and the copyright
holder.
Functions of the | 5. 34 B Among the funcions This sections should be deleted
Registry listed such as specifically subsection (a), (b) and
authorization of partially (c) as having it will bring about
consumers of copyright | duplicity of roles belween the registry
waorks, media and Collective Management
maonitoring of registered | Organizations.
copyright works,
tracking, monitoring
and disseminafion of
daia logs related to
access of registered
copyright works are all
duties that fall squarely
under the mandate of
Collective Management
Organizations.
Takedown 8358 Repealing the section | A takedown nofice is & tool for
notice leaves the right halders | copyright holders to get usar-uploaded
{Ta be : : o :
tepesied) fax[.'lmed to online material that mfrlnge_a thedr copyrights
infringement of their taken down on websiles. The process
work, which has entails the copyright owner (or the
become rampant with | owner's agent) sending a takedown
increased use and notice to a service provider requesting
development of the provider to remove material that is
technalogy. infringing their copyright(s). A service

provider can be an internet service
provider, website operator, search
engine, a web host or other type of
online site-operator. The proposed
amendment will create room for on-
line piracy.

FLARP P 0, B 51140 - 03200 Cily Sqisse, Waobi [Enal inlekanp or ke; | Wesher s kemgaris | Tek +354 710300 B85, +254 TIBA4E 041
PRISH: PO B 100638 - 0101 Jamiz Wesqua, Maio b Emal i@tk orks [Websie: muwpriskarke | Tel: <284 T10 308635 «351 T35645 41

MESH: PO, Bos 142305 — (B00 Wt fincks. Narobi [Emeil muzin@imcstarks [Weisli: sww.nicekan ke | Tal <254 722 B0 A7, ~254 733 00872
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4, Role of Internet | 35C (To be | Repesling this section | The rationale for repealing this
Service Provider | repealed) removes any form of section is untenable. By implication
obligation on the part of | Intermet service given the role they
Internet Service play in providing a platform for availing
Providers in dealing material onling, should equally be held
with infringement of accountable to ensure that none of the
copyrighted works. material is infringing on the copyright

holders.
b Application  for | 5.350 (To | Repealing this section | A copyright owner may seek a
injunction be repealed) | leaves the copyright preliminary or permanent injunction o
holders exposed, as prevent or restrain fulure or ongoing
their remedy under the | infringement. Therefore, it is of
Actwould be no more. | paramount importance to retain the

l section.

5.0 CONCLUSION

Considering the above observations, we Kenya Association of Music Producers (KAMP), Performers Rights
Society of Kenya (PRISK) and Music Copyright Society of Kenya (MCSK) acknowledge that the Copyright
(Amendment) Bill. 2021 has presented important reform questions on issues of law. Save for the sections
that we have highlighted and given our justifications on, we opine that the changes will make a significant
change to the creative industry. We therefore support amendments save for seclion 348, 358, 35C, 35D
which would be prejudicial to the interests of right holders.

FUAMP .03, Biox B1 145 ~ (0200 Ciy Square, Maiobi |Ensd: biz@kanpon ke | Welsde: ww bamporie | Tet +258 710 308 626, +254 728 645 (41
FRISK: P.0. Bue 100835 - D0 Jamia Mosous, Habobd [Emait infoflors orka Mebsie: warwprisharks | Tel: 254 T10 308 6i5, +154 738 645041

MCSK: P.0), Bon V4806 - 00600 Westands, et |Emait musicenosd.orke Webeln: sarw.mcshor ha Tat +254 722 800 872, 254 113200872
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Mr. Michael Sialai, EB3

The Clerk of the National Assembly
Parliament Buildings

Harambee Avenue

Nairobi

Dear Sir,

RE: Submissions on the Copyright (Amendment) Bill, 21]21/\:)?)\ 1/?\ 1\ ||I JD—J

1 Wa refer to the above matter.

2 MultiChoice Kenya Limited is grateful for the opportunity to comment on the
Copyright {Amendment) Bill, 2021 {"the Bill").

3  MultiChoice Kenya has serious concerns relating to the Bill, particularly the
intention to repeal sections 35B (Takedown Notice). 35C (Role of Intemet

Service Pravider) and 35D {Application for injunction) of the Copyright Act, 2001
("the Act”)

4  Sections 358, 35C and 35D are recent and much needed additions to our
copyright law (through the Copynght {Amendment) Act, 2019), and are aimed at
addressing the prevalent and brazen infringement of copyright protected works

anline

5 Although the increase in internet penetration in our country has had a positive
impact on our lives and our economy, it has also resulted in more frequent and
costly copyright infringement that is difficult to monitor and prevent. Rights
holders in our country bear the brunt of online piracy of their warks. They confinue
to lose revenue through the unlawful viewing, streaming, downloading. copying,
sharing and distribution of their work. Parliament, in its wisdom, introduced
sections 358, 35C and 350 to ensure quick and effective protection of copyright

anline

B Online piracy is the fastest growing form of copyright infringemeant globally. Live
channel and sports broadcasts, software, video games, movies and television
shows are continuously pirated on the internet,

61 According to a survey by Irdeto recent data shows that there are mare
than 800 million wvisitors to the top 500 linking sites each month.
Furthermore, users in five major African countries' made 17,4 million
visits to the top 10 identified piracy sites on the internet. This fraffic
forms part of the 3454 million total visits worldwide by users of the
piracy sites from June 2021 to August 2021. Of the African terntories
tracked during the piracy survey, visits from |P addresses in Kenya

DIREGTOR———

a;South Africa, Ghana, Migeria and Tanzama

Hll|[l|:hn?f:E Eenya Lid

Jamiwen Romd

Mexl 1o A5K Ground, Maram
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reflected the largest number of users of piratad content, with 7 million
visits during this period. "?

6.2 In 2019, it was reported that almost 1 million Kenyans waiched the
boxing match between Britain's Anthony Joshua and Mexican Andy
Ruiz Jr through unauthorised channels Kenya was the second on the
list of audiences by country *

8.3 A 2019 Muso and GumGum Spaorts study found that Kenya was amang
the top five countries in the world illegally streaming English Premier
League (EPL) soccer games *

Everyone in the creative industry is suffering from the onslaught of online piracy.
in the television industry, writers, screenwriters, arlists, actors, musicians,
producers, broadcasters and other service providers lose revenue due to online
piracy. The high levels of anling piracy threaten the livelihoods of everyone in the
creative industry., They alsc hinder the development and growth of our
broadcasting and creative industry. Worldwide, the revenue lost to video pirate
operations was estimated to exceed 361 bilkon in 2020 and 367 billion worldwida
by 202378

In Kenya. piracy has cost the creative industry losses of KES 106 billion per year
which includes KES 24 billion loss in taxes and revenue to the government and
KES 41 billion losses to thousands of local Kenyan content creators. such as
actors, animators, comedians, dancers, filmmakers, musicians. podcasters,
publishers, television producers, writers due Lo local content streaming piracy.

In 2019, the Attarney General Kihara Kanuki highlighted that the creative
industries’ contribution to our country's economy is estimated to be 5.3% of
GDP % In order to continue making this contribution to our economy, our creative
industries need to be protected from piracy. Piracy negatively impacts on the
economic grawth of the country.

g1 Investors are reluctant to invest in countries if they cannot earn a
decent return because of competition from pirates who have no costs.

9.2 Piracy impairs the development of local content production ana job
creation in the sector.

8.3 Pirates are usually not licensed and are broadcasting or distributing
content that has not been authorised for distribution in the country.

hitps e vbeurope com/media-gelivany/piracy-is-thieate ning-tha-new-narmal-way -of-lifa
hiltps ffanend. th i newsiedst-afica/almaost-1m-kenyans-used-pirated-channels-
te-walch-joshua-v-ruiz-fight-14 15678
hitos:ifallafrica comistones’20150 7120142 kil
hitps e tvbeurooe comimedia- dﬂh'ﬂ'&F‘.‘."EIFECH-IE-mEEEI[GH ng-1ne-new-nar mal wzh.r -af-life
hifps ffweenw Elandardmedia co.k 1 :
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9.4 Pirates don't pay taxes. Our government loses revenue that are
channelled for schools, housing, health care or even encouraging
further growth in the communications sectar.

8.5 Broadcasters and independent producers are harmed the most by
piracy as they don't have the economies of scale of international
broadcasters or distributors and are heavily reliant on revenue
generated by sale and the exploitation of their intellectual property
rights.

In addition, the live unauthorized sireams of sports events globally across the
internet is one of the most critical threats facing sports rights’ owners cumently.
The sale of broadcast rights represents a substantial source of revenue to sports
rights owners who invest and distribute this revenue throughout their
organizations, from grassroots to professional leagues and clubs. It 1s a core
component of what makes them sustainable. For example, in 2020, the Football
Kenya Federation (FKF) signed a seven-year deal worth Kenya Shillings 110
million annually with a broadcaster. Sports associations and bodies receive no
compensation from any pirated re-broadcast of their events, whereas those
providing the pirated live data stream profit from advertising embedded on the
website or the software client.

Furthermore, the organisations offering pirated content online are involved in
crimes of tax evasion, dentity theft, unauthorised sale of personal data and
money laundering; and these same organised criminals are also involved in the
human trafficking, organs, drugs, weapons and much more.

In addition, most of the popular files / streams on pirate websites plant viuses
and other malicious software on users' devices. Piracy is therefore also harmful

fo users,

Internet Service Providers (ISFs) are companies that make it possible for people
to communicate over the internet - they provide the means or channel of making
cantent available to the public over the internet. Given that they make it possible
for content to be made available online, they are ideally situated to stop piracy
and play a key role in the fight against online piracy.

Sections 358, 35C and 350 established a framework by which copyright owners
and |SPs could share responsibility for dealing with online copyright infringement.
These frameworks are the most used means of enforcement in respect of online
piracy, as they interrupt access to infringers sites. Similar frameworks have
worked well for many years in many countries including Australia, China, Japan,
South Africa, the United Kingdom and the United States. The framework is

particularly effective because—

14.1 they provide copyright holders with relatively inexpensive and speedy
online copyright enforcement methods to protect their works,

14.2 it does not require ISPs to monitor content or actively seek facts or
circumnstances indicative of infringing activity;
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143 it provides 15SPs who follow the takedown procedures with immunity
from liability for infringement of copynght; and

14 .4 it allows the person who put the infringing content online to file a

counter notification if they believe in good faith that they have a legal
right to publish the material onfine

This framework therefore strikes a far balance between the copyright holders,
website owners and the ISPs

These sections have already yielded positive results. We have issued take down
notices to ISPs in terms of section 358 of the Act. On 26 November 2020, the
High Court” issued a temporary order in terms of s350(2) of the Act, which
ordered two |SPs to pull down and disable 141 sites that infringed on our
copyright, pending the hearing of our suit against the 1SPs, for failure to act on
the takedown notice that we issued to them. The sites that have been disabled
include, among others. sports streaming sites which allow people to view
unauthorsed content five and/or on demand.

The framework established in 5358, 35C and 35D of the Act has therafare
already proven to be an effective means of protecting copyright online. We
therefore appeal to Parliament to retain these sections in the Act

We look forward to further engagements on the Bill

Yoaurs faithiully

f'- &
:"T -?T"__":—--r:'_ )
T T
Mancy Matimu
Managing Director
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Liberty Afrika Technologies Ltd,
18th floar, Whaw Park Towars, Utalll Street,

L-l b ] P.0, Bax 20000 - 00100, Nairabi, Kemya,
l e r r I a Office Line: 0720720720 / 020 374 2000

s - I:I'.:."'D ar EZ!JIH
Technologies Ltd g g
Friday, December 17, 2021 @
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THE CLERK OF THE NATIONAL ASSEMBLY 22 \WJ? 2]
PO BOX 41842-00100,
NAIROBI
Dear Sir,

RE: MEMORANDUM ON THE COPYRIGHT AMENDMENT BILL, 2021 BEFORE THE
DEPARTMENTAL COMMITTEE ON INFORMATION, COMMUNICATION, AND
INNOVATION ON THE MATTER OF THE COPYRIGHT (AMENDMENT) BILL, 2021

About Liberty Afrika Limited

Liberty Afrika Limited Is a Content Service Provider. It provides services to
telecommunication companies including Skiza Platform.

Comments on the Bill

The Copyright (Amendment) Bill, published on 227 October 2021. a Private Member's
Bill was presented to the National Assembly for deliberation by the Honorable Member

of Parliament, Ms. Gladys Wanga.

On 11 December 2021, the National Assembly put out a naotice in the Saturday Nation
calling for comments on the Bill.

The amendment of the Principal Act by inserting a new Section (30C) as regards payment
of ring back tune revenues amongst other proposals which is a matter that concerns my

company.

Comment and proposal

Liberty Afrika Limited supports the enactment of the provision into the. Cc'-p tht Act. This

is because it will safeguard the interest of all parties. W’hméalln *a-‘[n,d ng' ﬂhlt E- piatfﬂrm
B "—" 'l P Ill I'-.-:- n_ |
LRI o \||
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However, | would like to propose that the Committee consider the changes to remove
ambiguity and protect existing contractual arrangements.

My proposals are as follows:

a. there is need to have the amounts adding up to a hundred percent (100%) to make
it clear the net is the new full amount,

b. The committee take cognisance of the existing valid contractual arrangements in
place between the telecommunication companies, Content Service Providers, and
content owners. A proviso should therefore be inserted to avoid litigation.

This is therefore to humbly request the Committee to consider our recommendation on
the matter above and review the text of the Copyright Amendment Bill 2021 accordingly.

Yours faithfully,

Sidney Wachira [:"_': o 0. B 200600
.G010D, HARDB!




Mike S5trano
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From: Mike Strano <mike.strano@phatafrica.com> h‘\& i i
Sent: 28 December, 2021 4:53 PM A 4 G
To: ‘clerk@padiament.go.ke' s 45&'9
Ce: ‘ip@phatafrica.com’ ,)R";,L'
Subject: PAP_Memorandurn on the Copyright Amendment Bill 2021_001_281221 ﬂ_,
Attachments: PAP_Memarandum on the Copyright Amendment Bill 2021_001_281221. pdf 1,_, I\
PAP_Estimated Annual Losses to Piracy in Kenya_003_281221.pdfl
Importance: High
L |1 i

, ¢ 29 BEC 284
Clerk of the National Assambly, &
P.0. Box 41842-00100, A R g
Mairobi, KENYA. e e

28" December, 2021

Dear Sir,

RE: Submission of Memorandum on the Copyright (Amendment) Bill 2021

ational Assembly Bill No. /DD C/ 9-1

PIRATED CONTENT COSTS THE CREATIVE INDUSTRY OF KENYA,
AND THE GOVERNMENT, KES 92 BILLION ANNUALLY!
PARTMNERS AGAINST PIRACY REJECT CALLS TO REPEAL ISP RELATED PROVISIONS

IN THE COPYRI 20189.

On 11" December 2021, The National Assembly published an Invitation for Public Participation on the Copyright
(Amendment) Bill 2021 [National Assembly Bill No.44 of 2021].

o~

Partners Against Piracy (PAP) - a multi-sectaral Coalition, of local and international Associations, Societies and
Companies, representing the interests of thousands of Creatives in Kenya and the World, reacts as follows.

Ve welcome the Invitation for Public Participation because, on behalf of the thousands of Creatives we represent, we
are gravely concerned about the Proposal to repeal Sections 358, 35C and 350 of the Copyright (Amendment) Act
2018, via the Copyright [Amendment) Bill 2021 currently in Parliament.

~ssented into Law by President Uhuru Kenyatta, in October 2019, Sections 358, 35C and 350 are game-changing
provisions for Kenya, and the first of its kind in Africa (but commaon Internationally). These provisions protect the
Creative Industry in Kenya by providing incentives and a legal basis for better co-operation from Internet Service
Providers (ISPs) to support Rights Helders in their fight against Piracy.

In fact, the proposed Copyright (Amendment) Bill 2021 [National Assembly Bill No.44 of 2021] contravenes Provisions of
the Constitution of Kenya, which affims that Intellectual Property Rights are akin to any other Propristary Rights,
whereby the State has a fundamental responsibility and promises to safeguard Intellectual Property Rights of the people
of Kenya (see 1 in Fact Sheet enclosed).

Piracy is currently devastating the Creative Industry of Kenya. PAP eslimates {see 2 in Fact Shaet enciosed) that
Piracy is costing the Industry KES 92 billion per year. This includes a KES 15‘2‘:“&1Tm5l§:ﬁga a‘aﬁa]ﬁﬂ%é‘ Sl
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Government and KES 14,31 billion losses to Thousands of local Content Creators, like Actors, Animators, Buthors,
Certoonists, Comedians, Composers, Dancers, Filmmakers, Game Developers, Graphic Designers, MNustretors,
Musicians, Music Producers, Photographers, Podcasters, Publishers, Television Producers, Videographers, Writers,
alc,

With the Creative Industry of Kenya ravaged by the COVID-19 pandemic, the ISP related Provisions in the Copyright
(Amendment) Act 2019 are an opportunity to help our Creatives quickly recover, attract local & foreign investment and
create jobs for thousands of unemployed youths.

Furthermore, the Repeal of these important Provisions will continue to abet the illegal operations involved in
offering Pirated content Online, including crimes fike Tax Evasion, ldentity Theft, Data Ransom, Money Leundering
and Fraud. These same Crime Groups are also involved in Trafficking of Humans, Organs, Drugs, Weapons and
more, as well as Terrorism, Contract Killing, Counterfeiting, etc (see 3 in Fact Sheat enciosed),

Instead of Repealing these important Provisions, our Pardiament should rather consider Changes to make the Law
clearar and maore effective, in full co-operation with the 1S Ps, thus ensuring the Sustainability of the Kenya Craative
Industry and the Safety of aur Country from such Crimes.

Furthermare, the Provisions ensuring the swifl Takedown of illegal Content, also benefit the I1SPs, who are now
pecoming Owners of Content and Platforms themselves. Such a Repeal will result in those ISPs not being able 1o
Recoup their Investments, as Online Piracy steals upto 99% of potential Revenue.

“arners Against Piracy appeals to Honourable Wanga and the Twelfth Parfiament, to please Remove the Repeal of
wections 338, 35C and 35D from the Copyright (Amendment) Bill 2021, to Avoid further Losses to the Creative Industry
and the Government — after all, the Creative Industry has Suffered for Decades from the Unfair Competition from Piracy,
50 now Deserves better Protection, especially to Recover from COVID-19,

Let us remember that Piracy killed our Music Industry in the early 1580s - until then, Nairobi was the Headguarters for
international Labels in Africa and Benga was the Root of many Genres across the Continent that have seen immense

Sucoess,
Let's please Return the Creative Industry of Kenya to her former glory and beyaond!

Please note that this Memoranda, and the enclased Data, has bean Com pited in Consultation with Expens from our local
and itemational Cealition, as Partners Against Piracy (PAF).

These same Experts can also Avail themsealves In-person andfor via Video Call for any further Consultations with
Parliament.

"t your Service,
Mike Strano

Convenaor
Pariners Against Piracy (PAP)
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P.0. Box 14454 — 00800, Mairobi, KENYA

Clerk of the Mational Assembly,
P.O. Box 41842-00100,

Mairabl, KENYA.
28" December, 2021

Dear Sir,
RE: Submission of Memorandum on the Copyright (Amendment) Bill 2021
Mational Assemb No 44 of 2021

PIRATED CONTENT COSTS THE CREATIVE INDUSTRY OF KENYA,
AND THE GOVERNMENT, KES 92 BILLION ANNUALLY!
PARTNERS AGAINST PIRACY REJECT CALLS TO REPEAL ISP RELATED PROVISIONS
IN THE COPYRIGHT (AMMENDMENT) ACT 2019.

On 11" Decamber 2021, The National Assembly published an Invitation for Public Participation on the
Copyright (Amendment) Bill 2021 [National Assembly Bill No 44 of 2021].

Partners Against Piracy (PAP) - a multi-sectoral Coalition, of local and international Associations,
Societies and Companies, representing the interests of thousands of Creafives in Kenya and the World,
reacts as follows.

We welcome the Invitation for Public Participation because, on behalf of the thousands of Creatives we
represent, we are gravely concemed about the Proposal to repeal Sections 358, 350 and 350 of the
Copyright {(Amendment) Act 2019, via the Copyright (Amendment) Bill 2021 currently in Farliament,

Assented into Law by President Uhuru Kenyatta, in October 2018, Sections 358, 35C and 350 are
game-changing provisions for Kenya, and the first of its kind in Africa (but common Internationally).
These provisions protect the Creative Industry in Kenya by providing incentives and a legal basis for
better co-operation from Internet Service Providers (1SPs) to support Rights Helders in their fight
against Piracy.

In fact, the proposed Copyright (Amendment) Bill 2021 [National Assembly Bill No.44 of 2021] contravenes
Provisions of the Constitution of Kenya, which affirms that Intellectual Property Rights are akin 1o any
other Proprietary Rights, whereby the Stale has a fundamental responsibility and promises o safeguard
Intellectual Property Rights of the people of Kenya (see 1 in Fact Sheel enclosed).

Piracy is currently devastating the Creative Industry of Kenya. PAP estimates (see 2 in Fact Sheet
enclosed) that Piracy is costing the Industry KES 92 billion per year, This includes & KES 16.25 billion
loss in Taxes to the Government and KES 14.31 billion losses to Thousands of local Content Crealors,
like Actors, Animators, Authors, Cartoonists, Comedians, Composers, Dancers, Filmmakers, Game
Developers, Graphic Designers, lllustrators, Musicians, Music Producers, Fhotographers, Podcasters,
Fublishers, Television Producers, Videographers, Writers, etc.

;

Bernsaft @ Renisen o= | A ? 2, W
Baomplay

et m Aiyie

R e

ae oL

sEEEAATIGE




PARTNERS
AGAINST
PIRACY

P.O. Box 14454 — 00800, Nairobi, KENYA

With the Creative Industry of Kenya ravaged by the COVID-19 pandemic, the ISP related Provisions in
the Copyright {Amendment) Act 2019 are an opporiunity to help our Creatives quickly racover, atiract
local & foreign investment and create jobs for thousands af unemployed youths.

Furthermore, the Repeal of these important Provisions will canfinue ic abet the illegal cperations
involved in offering Pirated content Online, including crimes like Tax Evasion, identily Theft, Data
Ransom, Money Laundering and Fraud. These same Crima Groups are also involved in Trafficking of
Humans, Organs, Drugs, Weapons and more, as well as Terrorism, Contract Killing, Counterfeiting, etc
(see 3 in Fact Sheet enclosed).

instead of Repealing these imporiant Provisions, our Parliament should rather consider Changes to
make the Law clearer and more effective, in full co-operation with the IS Ps, thus ensuring the
Sustainability of the Kenya Creative Industry and the Safety of our Country from such Crimes.

Furthermore, the Provisions ensuring the swift Takedown of llegal Content, also benefit the ISPs, who
are now becoming Owners of Content and Platforms themselves. Such a Repeal will result in those
ISPs not being able to Recoup their Investments. as Online Piracy steals upto 99% of potential
Revenua,

Partners Against Piracy appeals to Honourable Wanga and the Twelfth Pariament, to please Remove
the Repeal of Sections 358, 35C and 350 from the Copyright (Amendment) Bill 2021, to Avoid further
Losses to the Creative Industry and the Govemment — after all, the Creative Industry has Suffered for
Decades from the Unfair Competition from Piracy, so now Deserves better Protection, especially to
Recover from COVID-19.

Let us remember that Piracy killed our Music Industry in the early 1980s — until then, Nairobi was the
Headquarters for international Labels in Africa and Benga was the Root of many Genres across the
Continent that have seen immense Success,

Lel's please Retum the Creative Industry of Kenya to her farmer glory and beyond!

Please note that this Memoranda, and the enclosed Data, has been Compiled in Consultation with Experts
from our local and international Coalition, as Partners Against Piracy (PAP).

These same Experts can also Avail themselves In-person and/ar via Video Call for any furthar
Consultations with Parliament.

Al your Service,
Mike Strano

Convenor
Partners Against Piracy (PAP)
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PARTNERS
AGAINST
PIRACY

P.0. Box 14454 = 00800, Nairobi, KENYA

FACT SHEET (28.12.21)

1), Contravention of the Constitution of Kenya

The proposed Copyright {(Amendment) Bill 2021 [National Assembly Bill No.44 of 202 1] contravenes
Provisions of the Conslitution of Kenya, which affirns that Intellectual Property Rights are akin to any other
Proprietary Rights, whereby the State has a fundamental responsibility and promises to safeguard
Intellectual Property Rights of the people of Kenya.

Article 11,

{1} This Constitution recognizes culture as the foundafion of the nation and as the cumulative civilization of the
Kenyan pecple and nation.

{2} The State shall:

{&) prormate ail forms of national and cultural expression throwgh literature, the ants, traditional celebrations,
science, communication, information, mass media, publications, ibraries and othar cultural herilage,

b recognise the role of science and indigenous technologies in the davelopment of the nation; and
(c) pramate the inteflectual property rights of the paople of Kenya.
(3] Parliament shall enact legistation to:

(&) ensura that communities receive compensation or royalties for the usa of thedr cultnes and culural
heritags; and

(b} recognise and protect the ownership of indigenous seeds and plant varieties, their ganetic and diverse
characteristics and their use by the communities of Kanya.

Article 40 - Right to Froparty
40 {2)

Parliament shall not enact & law that permits the State or any person:
(&) to erbitrarily deprive a person of property.

(b} ta limit or in any way, restrict the enjoyment of any right under this Article, on the basis of any of the
grounds specified or coremplated in Article 27 (4).

40 (3)

Tha State shall nol deprive a person of property of any description, or of any interest in, orright over, property
of any description,
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PARTNERS
AGAINST
PIRACY

P.0. Box 14454 = 00800, Malrabi, KENYA

FACT SHEET (28.12.21)

3], Evidence of Piracy abetting Organised Crime and Terrorism, thus making Kenya unsafe
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Mike Strano
m

From: Mail Delivery System <MAILER-DAEMON@progatewayé.mail.pro1.eigbox.com>
Sent: 28 December, 2021 7:28 PM

To: mike.strano@phatafrica.com

Subject: Undelivered Mail Returned to Sender

Attachments: details.txt; Undelivered Message Headers.txt

Flag Status: Flagged

This is the mail system at host progateway6.mail.prol.eighox.com.

I'm sarry to have to inform you that your message could not be delivered to one or more recipients. It's attached belaw,

For further assistance, please send mall to postmaster.

If you do so, please include this problem report, You can delete your own text from the attached returned message.
The mail system

<clerk@parliament.go.ke>: host mx-in01 parliament.go.ke[197.254.58,133] said:

451 4.3.0 <mike.strano@phatafrica.com=: Temporary lookup failure (in reply
to RCPT TO command)
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Mr. Michoel R. Sialai, CBS
The Clerk of the National Assembly
Parliament Buildings 0 D

a r
e
El-

Harambees Avenue
Nairobi {Kenya) 8 \‘1_,\. 9L

1

Maodrid February 8, 20022

Dear Mr. Sialai,

pAA—
Hand delivery and advanced by electronic mail \ | E.\L!,'M. M
% =

We, Liga Macional de Fitbol Profesional (hereinafter “Laliga”), in occordance
with article 2.2 of the Spanish Royal Decree-Law 5/2015, of April 30™, on urgent
measures in relation to the commercialization of the rights of exploitation of
audiovisual contents of professional football competitions, are the actual right
holders with the foculty to market the exploitotion rights of the audiowvisual
content regarding the Spanish Football First ond Second Division Competitions
(hereinafter the "Competitions”), and producers of such audiovisual content, in
aoccordance with article 7.1 of the mentioned Royal Decres,

In occordance with the above mentioned, we have been informed of some
proposed highly domaging chonges to the Copyright Act contained in the
Copyright Amendment Bill published by the Nationol Assembly on 22 October
2021, We are extremely concern of the proposed repeal of sections 358, 35C and
35D of the Copyright Act and the effective annulment of Take-Down Notices.

In this regard, the Sports Rights Owner Coalition (hereinafter *SROC"), of which
we are octive members, has informed you of the devastating consequences that
those changes could have, Accordingly, and by means of this letter, Laligo want
to relnforce the content of the letter sent by the SROC on 28 December 2021,
which is attached as Annex |

We respectfully urge that this submisslon of Laliga and the SROC letter are
considered by the oguthorities in the interest of ensuring the appropriate and
effective protection of Intellectual Property rights in Kenya.

Yours 1f¢:1it!-r|‘n.lll1,|'.r

Mr. Melclor Soler | Sala
Audiovisual Directar
LIGA NACIONAL DE FUTBOL PROFESIONAL

CCr The Honouwrable Cabinet Secretary Amina Moharmed - Ministry of Sport

!
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)
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Re: Submissions on the Copyright (Amendment) Bill 2021 e \g‘k’z/’l%
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Mr Michael R. Sialai, CBS
The Clerk of the National Assembly
Parliament Buildings
Harambee Avenue
Mairohi Brussels, 28 December 2021

Dear Mr Sialai,

Re: Submissions on the Copyright (Amendment) Bill 2021

The Sports Rights Owner Coalition (SROC) is composed of more than 50
international, European and national sport badies. Individually and
collectively, we represent some of the world leading sport competitions
which attract millions of spectators each year.

Cur events are widely available and accessible to consumers across a
growing variety of broadeasting and Intermet platforms. Throughout the
wiarld, these broadcasls are protectad by copyright legislation in accordance
with universally accepted norms, including in Kenya.

In particular, the Waorld Intellectual Property Organisation (WIPO) passed
the WIPO Internet Treaties in 1996, aimad at preventing unauthorised
access to and use of creative works on the Internet or other digital netwaorks
and their subsequent piracy. Kenya adopted the provisions of these treaties
in its enactment of the 2018 Copyright Amendment Bill, since when they
have become an essantial pillar in the protection of digital content and the
fight against digital piracy.

SROC members are therefore extremely concerned to learn of the

proposed changes fo the Cngﬂght Act contained in the Copyright
Amendment Bill published by the Mafional Assembly on 22 Octobar 2021,

and in particular of the proposed repeal of sections 35B, 35C and 35D
of the Copyright Act and the effective annulment of Take-Down Nolices.

Take-Down Notices enable copyright holders and related rights
holders to control their work and the ability io make it available on anline

platforms. Indeed, they are one of the few effective remedies against
digital piracy available to righis holders. Far from being unique fo
Kenya, they are an international concept to safequard the intellectual
property rights of copyright holders in their works. They are particularly
important for sports rights owners, where the ability to remove unauthorised
content immediately is crucial in protecting the value of live sport.

SROC

ROMTY ILCHTE CHER: T L=ics

wiwww sroc.info « e:sportsrights@sroc.info
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As you may be aware, and in contrast to the proposed legislative changes

in Kenya, Mwmmm
direction, in order to sfrengthen the effectiveness of Take-Down

Notices, particularly in the live environment. The European Parliament
recently overwhelmingly adopted a resolution on the ‘Challenges of sport
events' organisers in the digital environment' and has asked the Eurcpean

Commission to legislate accordingly. New proposals to protect live content
more effectively in Europe are expected in the first half of 2022,

Were the Copyright Amendment Bill to be enacted, it could have
devastating conseguences for he Kenyan ec my and Kenyan
consumers. Rights holders from sport and other creative industries are
extremely l.1|'|li|-:||ir13.-r to license their content in a jurisdiction that effectively

legitimises piracy. Wﬂﬂﬂ!ﬂﬂ#ﬁﬁﬂf_@m&m

watching their f; rite s, d television sh , and leave Kenya
isolated on the global copyright staga.

SROC members would therefore respectfully request that the proposed
[Eglslatws measures he MMM&E&EUEE&E

Yours sinceraly,

Mark Lichtenhein
Chairman of the Sports Rights Owners Coalition

SROC

LRI EHCHTE GRS (04T

wwww sroc.info » e;sporsrights@sroc.info
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27 December 2021 DIRECTOR

L_C ENE
Mr. Michael R. Sialai, CBS [ & 1A% 9999
Clerk of the National Assembly ; '

P.O Box 41842-00100 =

Main Parliament Buildings ﬁ“ﬂlﬂﬂr i of
Nairobi cutorate of Degrartmental Cmrmur_n J
Kenya

Sent by email: clerk@parliament.go.ke

OB

COPYRIGHT (AMENDMENT) BILL, 2021 (NATIONAL ASSEMBLY BILL NO. 44 of 2021)

Dear Mr. Sialai,

|FPI is the voice of the recording industry worldwide, representing over 8,000 record company
mermbers across the globe. We work to promote the value of recorded music, campaign for
the rights of record producers and expand the commercial uses of recorded music around the

world. The IFPI Sub-Saharan Reglonal Office is based in Mairobi, Kenya.

We understand that the Copyright (Amendment) Bill, 2021 (National Assembly Bill No. 44 of
2021) (BIll} is intended to amend the current Copyright Act, Act No. 12 of 2001. We are
extremely concerned about the following provisions in the Bill: {i) the introduction of a
statutory licensing scheme for ring back tones in section 30C; and {ii} the repeal of the internet
service provider (15P) liability provisions in sections 3568, 35C, and 35D.

Further, we note that section 34C of the Bill proposes voluntary registration of copyright works
in the National Rights Registry, this Is keeping with the Berne Convention and other
international treaties, including the WIPO Performances and Phonogram Treaty (WPPT),
which prohibit formalities on the enjoyment and exercise of rights. However, we recommend
that the general presumption of awnership in infringement proceedings in section 35 of the
current Copyright Act is maintained.

We thank the Government of Kenya for the opportunity to provide comments on the
proposed amendments in the Bill. Our key recommendations are set out below.

1. Removal of section 30C providing a statutory licensing scheme for ring back
tunes.

We advise against the introduction of a statutory licensing scheme for ring back tunes in
section 30C of the Bill.

IFPI Secretarial

7 Alr Street
Lerdon Wil saly
Uinited Kingjcom

Tek +44 (2020 7978 7900
Fax +44 iDl2o FE7E 7as0
e-mall infessifiplorg
wistsite: wananifpiorg

A Linated Comparny Registered in England Mo, 1402001 Fegistered Office as shown.
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While we appreciate the aim of ensuring an appropriate remuneration for artists and/or right
halders, a statutory provision setting out the rates for ring back tunes and the share of
revenues amongst parties {service providers, telecommunication operators and right holders)
is not the correct way of achieving that goal. Instead, artists and/or right holders should be
allowed to freely negotiate fair commercial terms for the use of their recordings, on the back
of strong exclusive rights and effective measures to enforce their rights.

The proposed section 30C would unreasonably interfere with the exclusive rights of right
holders, including the exclusive making available to the public right and reproduction right, as
well with the freedom of contract. Parties involved in the provision of ring back tunes [service
providers, telecommunication operators and right holders) should be free to negotiate the
commercial terms for the use of their recordings.

2. Maintain important ISP liability provisions in sections 358 (Takedown notice), 35C (Role
of Internet Service Provider) and 35D (Application far injunction).

We strongly advise against the proposed repeal of sections 358, 35C and 35D of the current
Copyright Act.

These important provisions concern ISP liability, and specifically address the following:

" takedown notices (section 358);

®  the role of internet service providers [sectlon 35C); and

* the provision of a legal basis for injunctive relief against third parties involved in
copyright infringement (section 35D).

Together these sections provide the essential balance between the rights and responsibilities
under the safe harbour provisions. Without these sections the safe harbour provisions in the
Copyright Act will fail to fulfil their primary objective, which is to ensure the protection of
copyright while fostering the development of online infrastructure services. Repealing these
provisions would furthermore result in Kenya falling far below the international standard.

The proposed repeal of these provisions would have a particularly negatively impact on the
legitimate music market in Kenya, which would suffer even further from the free availability
of unlicensed music.

This is particularly important considering the high piracy levels in Kenya where illegal
download sites and stream ripping sites are major concerns. For example, the pirate site
Tubidy.mobi is the 14™ most popular website of any kind in Kenya. Based on data from
internet monitoring company Similarweb, we estimate that this site has received a total of
93.4 million visits from Kenya in the last 12 months. The same applies to the stream ripping
site Y2mate, which is the 53" most popular website in Kenya with an estimated 89.4 million
wisits in the last 12 months.

Our specific comments on sections 358, 35C and 350 are as follows:

*  Kenya would fall below the international standard. Repealing sections 358, 35C and
350 would result in Kenya falling below the international standard {such as the US DMCA
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Section 512, or the EU E-Commerce Directive Articles 12 to 15). Motice and takedown
procedures similar to those envisaged in section 358 exist in countries around the world
including in the US, the EU, and in countries in Latin America, Asia and also on the African
continent. The same applies for the right of information in section 35C[1)(a) and the legal
basis for injunctions In section 35D, It follows that the proposed repeal would be
problematic for Kenya's trade relations as ISP safe harbour provisions are a standard
feature in major Free Trade Agreements.

The proposed deletion of section 358 addressing takedown notices would dramatically
and unfairly alter the balance of the “safe harbour” provisions. The deletion of
section 358 would totally undermine the purpose and effectiveness of section 354 of the
current Copyright Act which includes the so-called “safe harbour” for |5Ps and, crucially,
refers to the takedown procedure in section 358, The amendment would mean that [5Fs
could claim to be covered by the “safe harbour” in section 35A without the need to
takedown copyright infringing content following a takedown notice, This would
completely change the conditions for ISP liability privileges, and the way these provisions
are meant to work.

Intermediary injunctions are an important remedy when direct infringers are unknown
or otherwise difficult to sue. Operators of pirate services usually go to lengths to hide
their true identities. In such cases, it is crucial to have the ability to ask for a court to
order an intermediary such as an internet access provider to block access to the infringing
service, 5o called website blocking injunctions, which are possible under section 350, are
available in at least 36 countries around the world (including in the EU, Australia, Canada,
India, Indonesia, Peru, Russia etc.) and have proven to be very effective in protecting right
holders' copyrights online. 15Ps have been ordered to implement website blocks in
relation to over 3,700 Infringing websites containing music. Maintaining section 350
would therefore be a significant and positive step towards tacking piracy and supparting
the growth of a thriving digital music market in Kenya.

Right of information is crucial to identify direct infringers. Section 35C{1)(a) provides
for a right of information against 15Ps to provide details regarding direct infringers. If
such a right is repealed, right holders would have no possibility of finding out who is
behind an infringing service. This, in combination with the repeal of the provision
providing for injunctive relief, would result in right holders being without meaningful
remedies against online piracy.

Repeal is counterproductive — improvements are instead needed. While repealing
section 35B would be counterproductive, section 358 could be improved to make it
clearer and more effective. To this effect, we recommend amending section 358 to
include the following: (i) a notice and stay down procedure, i.e. the obligation requiring
the ISP, upon receipt of a notice of infringement, to remove all copies of the copyright
work that Is subject of the notice, and to prevent future infringements of the same
content; (ii) a repeat infringer policy; and (iil) improving the deadlines for content to be
taken down - the current Copyright Act requires that infringing content is taken down
following 48 hours, allowing ISPs 48 hours to act upon notice opens the law to abuse
whereby services could take advantage of the 48 hours period knowingly to operate
infringing services. This long deadline is particularly harmful as it affects right holders’
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ability to expeditiously remowve recordings that have been made available without
authorisation before official release dates (so called pre-release content). Such pre-
release content is time-sensitive, and its availability can cause substantial economic harm
to right holders, as it goes viral. In our experience and in light of the international
standard, it is advisable to avoid specific timeframes, and instead to adopt a flexible
approach requiring 15Ps to "expaditiously™ or “promptly” take down content. Further, in
order to speed up the takedown procedure and to make it dearer, we recommend that
an I5P should be obligated to take down the alleged infringing content before engaging
with the uploader of said content.

We therefore respectfully urge the Government of Kenya to consider our recommendations
to ensure the sustainable and balanced development of the Kenyan digital content market
generally, and in particular to ensure the future growth of the vibrant Kenyan music industry.
We stand ready to assist with any further information as required.

Yours sincerely,

L
i I- !- [

J .|. -t i -I'I':' ! .I..

Angela Ndambuki

Regional Director Sub-5aharan Africa

For enquires, clarifications and further information, please contact:
Lauri Rechardt, Chief Legal Officer: lauri.rechardt@ifpi.ore

Angela Ndambuki, Regional Director 5ub-5aharan Africa: angela.ndambuki @ ifpi.org
Abbas Lightwalla, Acting Director of Legal Policy: abbas.lightwalla@ifplorg
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Honourable Cabinet Secretary Amina Mohamed - Ministry of Sports

Chur reference [ate
DDAB 9 February 2022

Submissions on the Copyright (Amendment) Bill 2021

Dear Mr Sialai,

UEFA (Union of European Football Associations) is the govening body for football in Europe with a
membership comprising 55 national football associations. Its objectives are, among others, to deal
with all questions relating to European football, to promote football in a spirit of unity, solidarity,
peace, understanding and fair play, without any discrimination on the part of politics, race, religion,
gender or any ather reason.

UEFA's concerns and interest regarding copyright protection and the piracy threat is largely seff-
evident when considered against the context of UEFA's responsibilities and missicn as the governing
body for association football in Europe, which (&s set out in its Statutes) include, to;

« “.organise and conduct international football competitions and toumaments at European
level..."

« "...redistribute revenue generated by football in accordance with the principle of solidarity and
to support reinvestment in favour of all levels and areas of football, especially the grassroots of
the game...”

"..safeguard the overall interests of Member Associations...”
« "_.act as a representative voice for the Eurapean football family as a whole...”

UEFA is also the owner and organiser of many of Europe's (and the Weorld's) largest and most
successful football competitions and sporting events, such as the UEFA Champions’ League, UEFA
Europa League, UEFA Europa Conference League, the UEFA European Football Championships, UEFA
Mations League and European Qualifiers.
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As a result of the commercial rights in UEFA's competitions being exploited and managed on a
centralised basis through UEFA, the vast majority of revenues generated are redistributed to the
various related UEFA stakeholders, ranging from UEFA's member national associations and the
teamns participating in a particular competition to non-participating teams on a solidarity basis and
specifically football development and grassroots investment throughout Europe.

Piracy, if left uncontrolled, fundamentally threatens the viability of this commercial model of football
(and sport as @ whole) and, therefore, threatens the funding upon which football's solidarity model

is based.

We welcome the fact that Kenya adopted certain provisions in its enactment of the 2019 Copyright
Amendment Bill aimed at preventing unauthorised access to, and use of, creative works by means of
the Intemnet. These have become an essential pillar in the protection of digital audiovisual content
and in the fight against audiovisual piracy.

However, as already stated in our collective letter sent by SROC (Sports Rights Owners Coalition)
dated 28 December 2021 (enclosed at Appendix 1 for ease of reference), we are concerned to leam
of the proposed changes to the Copyright Act contained in the Copyright (Amendment) Bill
published by the National Assembly an 22 October 2021 and, in particular, the proposed repeal of
Sections 35B, 35C and 35D.

To avoid unnecessarily repeating the information and views previously provided, we would kindly
ask that you consider again the content of the SROC letter mentioned above and appended hereto.

UEFA would also, therefore, respectfully request that the proposed legislative changes are
reconsidered to ensure a healthy and safe intellectual property environment which protects the

interests of both rights owners and Kenyan consumers.

Yours sincerehy,

UEFA

™
Simon Parry

Head of Media Rights Legal Services

Enclosure/s)

- SROC Letter (Submissions on the Copyright (Amendment) Bill 2027 — Dated: 28 December 2021
cc fwith enclosures)

- Hanourable Cabinet Secretary Amina Mohamed - Ministry of Sports
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Introduction

1.1

Background: Safaricom PLC

{S—t’:tfuricnm

Safaricom s a communcations service provider in Kenya,

Founded in 1997 as a division within Telkom Kenya, in 2000 Safaicom became a public imited
company with the Government cucrently holding 35% shareholding.

Safaricom’s purpose is to Transform Lives. We are an informarion and communications technology
company providing a range of integrated relecommunications services including voice, dae, financial
services and enterprise solutions for a range of subscribers, small businesses and Government, using
a varety of platforms. As a catical communications company in East and Central Africa, we delight
over 39.9 million subscribers.

In addition, we have pioneered other technological innovations rhat have greatly impacred the lives of
our custormers and partners that are not only unique re Kenya but also enable our commumties to
benefit from the increasing use of mobile rechnologies.

Amongst these innovations is the Shize platform, which has conteibured ro the growth of the creative
ndustry in Kenya.

1.2 Safaricom’s responses to clauses the Copyright (Amendment) Bill, 2021 (National

Assembly Bill No 44 Of 2021)

Specific section

Safaricom’s Proposal

Justfication

Secnon 3 (Proposed
insertion  of  new
section 30C in Cap 12
of 2001. The section
proposes to regulare
the sharing of ner
revenees foom the sale
of ring back mnes.

Safancom proposes a
delenion of section 3 of
the Copynight
(Amendment) Bill.

The proposed cliuse attempts to regulare the sharing
of revenues for a specific type of technological
innovation  without regard 0 the commercal
considerations that determine the commercial viability
of the products. The innovation around rng back ounes
as defined under the proposed Bill have allowed
content owners to benelit from their ceaft by creating
an alrernanve source of evenue.

The proposed clavse shall lead ro a reduction in the
mvestment in innovanon around ong back mnes and
may lead to the shur down of the service as 2 eesule of
intrusive  regulation  that fuls o conser the
commercial viability of produces like dial back runes.




é‘%fqricnm

Fucther, there are severl other conenr aggreganon
services available m the countey thar are nor subjeer mo
any revenue share regulanions and ic s our suboussion
that the proposed dause unburly targets one specific
rvpe of innovation and rhar the clause places an unkur
recularon: burden on dial back ranes.

Corporations anvest in the  development  and
mauntenance of innovations bke dial back rones and
adverse regulatory acnons like in thus proposed claose
shall lead ro the demise of rechnological innovations
that have positively impacted the livelihoods of arnstes
and copynghts holders especially in the pandemic era
wherte there are fewer avenues for revenue generation
due o resmictions on mass nteractions bke lve
performances which previously provided a sready
source of livebhoods for copynghts holders. Ir s our
position that commercial decisions should be left i the
hands of stakeholders iwvolved i the product ifecycle
based on dvnamic plarform economic models and rhar
any adverse repubirory inrecvention shall negatively
impact  the wavestments i the development and
muntenance of current and furore technologies.

Secnons 5, 6 and T of
the Bill rthar propose
the deletion of 35B,
350 wncl 330D

respectvely

The clanses should be
mtaned 45

suggested in the Ball.

There are curvently onerous mke-down responsibilities
given to Interner Service Providerss thar ereate a clhw
back to the intermediary ability safeguacds given
151”"s under the i elause 35(A) of the Copyrights Act.
Take down clauses should exist however wirhiour unfair
buedens to ISPs thar are akin o making [51”s
responsible for policing the ineener.




The Copyright (Amendment) Bill, 2021
Submission of Memorandum
Prepared by the CODE-IP Trust
Box 75474-00200

MNairohi

Submitted to:
The Departmental Committee Communications, Information and Innovation
The National Assembly, Twelfth Parliament of Kenya
Nairobi

Presented on: 15 February, 2022

By:

Alex Gakuru
Executive Director,

Content Development & Intellectual Property (CODE-IP) Trust






—— ———_—— M —————y e R PP S e — P N R R S ——

Content Development & Intellectual Property (CODE-IP) Trust
P O Box 7545-00200 City Square, Nairohi

EXECUTIVE SUMMARY:

This Memorandum consists of two sections. The first part delves on the Copyright Amendment
Bill 2021's own-contradiction on violating fundamental rights and freedoms constitutional
guarantees.

The second part indulges on the Copyright Amendment Bill 2021's encroachment onto
Statutory Instruments Act’s legal mandate. Under this section, we hold the view that
Parliament’s role is to pass an Act with a framework for a policy idea or law then expect
Statutory Instruments under delegated legislation to subsequently to fill out the precise details
of the law - and its implementation thereafter.

Avoiding cluttering Principal Acts with miniscule implementation directives that sharten the
law’s longevity and saving Parliament from tuming into an agency implementing its own
enactments. Otherwise, among the resultant consequences include persistent conflicts with
the Executive's Regulatory Agencies (SAGAs), disputatious mandates, burdening the Judiciary
with additional lawsuits, culminate public distrust in and apathy of the law and, inevitably,
further burdened pariliament’s own legislative agenda managing detailed implementation
guidelines, procedures, protocols, governance, administration, performance, hiring and firing,
and more.

Therefore, we hold the view that law implementation instruments (regulations) are the Just,
Fair and Reasonable tools to actualise

Whereas its Memorandum of Objects and Reasons, the Copyright Amendment Bill 2021
statement on delegation of legislative powers and limitation of fundamental rights and
freedoms states that,"The Bill does not delegate legislative powers to the Cabinet Secretary. It
does not imit fundamental rights and freedoms,” the body of the Bill oppositely;-

(a) limits three(3) fundamental rights and freedoms,
(i) freedom to seek, receive and impart information or ideas
(ii) freedom of artistic creativity
{iii) access to information

(b) delegates, carte blanche, legisiative powers to the Cabinet Secretary. The law should be
stable, predictable and reliable and applied uniformly/blindly. Coding undefined —special
circumstances creates room for legal uncertainties and unpredictability.






Motwithstanding our view that the operationalisation of proposed “National Rights Registry”
(hereafter “Registry”) should be under subsequent Regulations (rather than the body of the
Act), the four concerns on this sections are;-

(1) a more elaborate and functional copyright rights registry already exists and the

Kenya Copyright Board. Any interested rights holders (including "ring back tunes,”  book
authors, software developers, fashion designers, artistes, visual artists, filmmakers,
comedians, dancers, architects, photographers, and all other bona  fide (literally, artistic,
audiovisual and software, et cetera) creative workers copyright can and already do

voluntarily register their rights®.

Therefore, raising the question, what mischief the Copyright Amendment Bill 2021 seeks
+ o remedy in regards?

(2) KECOBO's independence as the copyright regulator would be compromised by the

proposal, "Subject to such conditions as may be prescribed by the Board and upon
payment of the prescribed fees, any person may access the copyright works through the
National Rights Registry,” considering that;-

(a) one of its proposed new functions would to collect royalties from any person

accessing private copyright works in their possession as an entrusted, Independent,
public service institution and NOT a private members royalties Collecting Management
Organisation,

{b) the proposed new access to registration information restriction {currently freely
published to the public) erodes Right to Access Information fundamental right guaranteed
by the constitution.

(c) the Board should not be granted blanket legal authority to “prescribe” conditions
of access over and above the fees determined thereof

(3) The proposal that, "The Cabinet Secretary may prescribe anything necessary for the
performance of the functions of the National Rights Registry,” is not only asking parliament to
delegate its legislative mandate to and grant the Minister carte blanche legal authority “to
prescribe anything"” the Minister so desired while guaranteed protection by the law.

(4) While welcome the prescribing of ringtones revenues sharing formula (but on Regulations
not body of the Act), the sum total of the individual fractions must add up to 100 per centum.

At present they total to 75% which raises the guestion as to who exactly will end up taking the
undisclosed 25% balance of revenues?

{c) The Memorandum of Object: and Reasons further states that the Copyright Amendment Bill
2021, "is intended to remove the ambiguity in the role of internet service provider.”

1 hops:Vamccopyright o kefsigoup  Registration fexplainer video hitps:fyvoutu bed/IsX K kbkFnl)







As a fundamental principal, new legislation should only repeal provisions already provided for
on earlier legislation if, and only if, the proposed repeal are now accommodated in law
elsewhere. To repeal such prior enacted provisions absent their legal accommodation
elsewhere not only wastes all their prior considered legislative justification, re-introduces legal
lacunaefuncertainties.

Therefore, the statement that the Bill is intended to remove the ambiguity in the role of
internet service provider is materially incorrect,

The below detailed comments PART I: Proposed Repeal of Sections 358.35C and 350 and
PART Il: Proposed Registry and Legislative Dalegation) below delve deeper into proposed

Copyright Amendment Bill 2021 proposals

Signed,

Alex Gakuru
Executive Director
Content Development & Intellectual Property (CODE-IP) Trust






intervention Explainer:

The courts interpret unambiguous Acts of Parliament applying the literal rule. Under
this rule the judge considers what the statute actually says, rather than what it might
mean. In order to achieve this, the judge will give the words in the statute a literal
meaning, that is, their plain ordinary everyday meaning, even if the effect of this is to
produce what might be considered as an otherwise unjust or undesirable outcome,

The literal rule says that the intention of Parliament is best found in the ordinary and
natural meaning of the words used. As the legislative democratic part of the state,
Parliament must be taken to want to effect exactly what it says in its laws. If judges are
permitted to give an obvious or non-literal meaning to the words of parliamentary law,
then the will of Parliament, and thereby the people, is being contradicted.

The use of this rule can sometimes lead to absurdities and loopholes which can be
exploited by an unmeritorious litigant. Judges have tended to over-emphasise the
literal meaning of statutory provisions without giving due weight to their meaning in a
wider context. Placing emphasis on the literal meaning of words assumes an
unobtainable perfection in draftsmanship.

Reinforcing reasons why parliament clearly pronounced itself on n Act are respective
Bills Memoranda of Objects and Reasons. Therefore, the Copyright Amendment
Bill, 2021's Memorandum of Objects and Reasons assumes the entry point for our
Memorandum of Views. Juxtaposing Memoranda of Objects and Reasons with the
proposals on the Bills clauses simply illustrates our arguments and therefore our
recommendations.

Start:
The Bill's Memorandum of Objects and Reasons introductory paragraph states;-

“[1] The object of the Bill is to amend the Copyright Act, to provide for fair formula for
sharing of revenue from ring back tunes between the artists/copyright holders and the
telecommunications companies. [2] The Bill provides that the artist should get a
greater share of the revenue at fifty two percent. [3] The Bill also proposed to repeal
the provisions on takedown notices and requirements, the role of internet service
providers and application for injunction. [4] It is intended to remove the ambiguity in
the role of internet service provider. [5] Further, it is to align the Act as there are
already legal remedies provided for.” [Emphasis mine]

Comments:

[1] “The object of the Bill is to amend the Copyright Act, to provide for fair formula
for sharing of revenue from ring back tunes between the artists/copyright holders and
the telecommunications companies.”

Comments:

Parliament passes an Act with a framework for a policy idea or law leaving
implementation details to subsequent delegated legislation to fill out the precise
details of the law governed by the Statutory Instruments Act (No. 23 of 2013).
Furthermore, revenue from ring back tunes is subset of copyrights property
rights which begs the question on revenues share formulae for the balance of
copyright Works transmitted through the telecommunications companies.

Example:

Consider the Kenya information and Communications Act on requirements for
local content quotas on broadcasting stations. Section 46K on KICA, Regulations
on broadcasting (1 of 2009, 5. 16.) states:-






[2]

[3]
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The Minister may, in consultation with the Commission, make regulations
generally with respect to all broadcasting services and without prejudice to the
generality of the foregoing, with respect to—

{a) the facilitation, prometion and maintenance of diversity and plurality of
views for a competitive marketplace of ideas;

{b) financing and broadcast of local content;

(c) mandating the carriage of content, in keeping with public interest
obligations, across licensed broadcasting services;

(d) prescribing anything that may be prescribed under this Part.
Recommendation:

Rather than encoding the revenue share on the body of the Act, the bill should
merely provide for subsequent Regulations indulge into the revenue share
formulae.( with public participation under Statutory Instruments Act oversight).

The Bill provides that the artist should get a greater share of the revenue at fifty
two percent.

Recommendation:

Further to the above argument, and recommendation - in addition to the
regulations pronouncing themselves on the desired revenue shares, the same
regulations should provide an alternative for the artist t enter into “willing buyer
and willing seller” contractual agreements with telecommunications
companies.

The Bill also proposed to repeal the provisions on takedown notices and
requirements, the role of internet service providers and application for injunction.

Comments:

In a bid to create a framework to bring back the control of copyright works
placed online, the World Intellectual Property Organisation (WIPO) passed the
WIPO Internet Treaties in 1996. The treaties set down international norms aimed
at preventing unauthorised access to and use of creative works on the

Internet or other digital networks.

The WIPO Internet Treaties set the framework for countries to incorporate in their
laws the protection of author and work information (Rights Management
Information) and access and copy measures (Technical Protection Measures) to
guard the integrity of information regarding copyright works and prevent
circumvention of technical measures by pirates.

While Kenya enacted its first internet era copyright law in 2002, it took the
country 17 years to incorporate provision on intermediary liability. The Copyright
Act now provides safe harbours for ISPs and a procedure for notice and takedown
in line with international standards.

It has only been two years since the substantive copyright law amendments
were undertaken through broad stakeholders consultations. This period could
hardly be described as sufficiently adequate to test the law's implementation
and fully identify mischief requiring further Primary Act’'s legislative remedies
consideration.

Recommendation:






DO NOT repeal any BUT RATHER save all the existing provisions on takedown
notices and requirements, the role of internet service providers and application

for injunction.
[4] Itisintended to remove the ambiguity in the role of internet service provider.
Comments:

Nowhere on the Bill is this demonstrated. On the contrary, by proposing [3]
above, the Bill achieves the complete opposite considering that their roles legal
guidance under sections 35B, 35C and 35D will be repealed.

As a fundamental legislative principle, a earlier provision of law is only repealed
If, and only if, that mischief which it prior remedied is overtaken by events, often
through new legislation which properly, and if better, accommodating the
repealed provisions.

Recommendation:
Reinstate internet service provider roles as currently provided for by the Act.

[5]1 Further, it is to align the Act as there are already legal remedies provided for.

As argued on [4] above this is factually incorrect. Furthermore, repealing
Sections 35B, 35C, and 35D oppositely derails (not aligns) the Act. When prior
existing legal provisions are repealed without their remedies being
accommodated by law elsewhere, the results are deliberately newly established
a non liguet (“legal lacuna").

Recommendation:

Reinstate Sections 35B, 35C, and 35D for the copyright Act to remain aligned to
Article 2(5)(6) of the Constitution Supremacy of this Constitution which state,

(5) The general rules of international law shall form part of the law of
Kenya.

(6) Any treaty or convention ratified by Kenya shall form part of the law of Kenya
under this Constitution.
Here in regard to Kenya's obligations under WIPO and WTO

Juxtaposed clauses:

Clause 1 of the Bill provides the short title.

No Comment






Clause 2 sets out the definition of the terms Registry, ring back tune and
telecommunication operator.

Comments:

Amending an Act of Parliament to insert a digital registry is erroneous. First of all, the
MRR is already provided for in sections 5(f) and 22A of the Copyright Act. There is no

solid justification for mutilating an Act of Parliament just to recognize a digital version
of an existing function. The entire system has already been captured in the Copyright
Act as it is.

Clause 3 sets out the formula for sharing of revenue from ring back tunes between
the telecommunication provider, the premium service rate provider and the copyright
holder.

Comments:
Discussed on [1] above.

Clause 4 provides for establishment of the National Rights Registry and the functions
of the registry. It also provides for voluntary registration.

Comments:

Discussed on comments under Clause 2 above. Furthermore, the Act going to the
extent of legislating on Registry staff is overburdening the Act.

Clause 5 provides for repeal of section 35B which relates to take down notices.

Clause 6 of the Bill provides for repeal of section 35C which relates the role of the
internet service provider taking down content, which is alleged to be infringement of
copyright.

Clause 7 provides for repeal of section 35D which relate to the application for an
Injunction where there is copyright infringement.

Comments

Consolidated for Clauses 5, 6 and 7
The Proposed repeal of Sections 35B, 35C and 35D of the Copyright Act will
take away Fundamental-Rights-based protections introduced into the
Copyright Act in 2019

= Contrary to what is stated in the Memorandum of Objects and Reasons, the
Copyright Amendment Bill 2021 actually proposes to limit fundamental rights

and freedoms

= The Constitution of Kenya Article 33 guarantees the freedom of expression which
is defined to include "freedom to seek, receive and impart information or ideas”
and “freedom of artistic creativity”.

= The only limits to that right are set out in the same Article as propaganda for
war, incitement to violence and hate speech,
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» This principle has its strongest foundations in freedom of expression which s a
right guaranteed both by the Constitution of Kenya as well as regional and
international law.

+ The Internet is one of Kenya’s foremost tools in facilitating freedom of expression
and artistic creativity. It has democratised access to information and ideas and it
is an economic engine for many of our SMEs and youth.

» Throughout the world, including in the African Union, the principle of
Intermediary Protection requires that in order not to unconstitutionally censor
the internet, it is important that Internet Service Providers be protected from
being held liable for content of which they are only acting as a mere conduit or
transmitter.

= It is also recognized the two fundamental pillars of the principle of Intermediary
Protection are that:

1.15Ps are to be expressly exempted from any general obligation to monitor
the content passing through their networks. This is both for practical
purposes: (Imagine if we asked the post office to open every letter to see if
it contained hate speech - it would violate our privacy and take ages to
receive our paper mail. The same thing for ISPs, it would violate our online
privacy and take ages for your email to be delivered!

2. A workable potice and takedown system. Rather than monitor all content

(which in any case is technically impossible with encrypted content) ISPs
take action on any content that may viclate copyright law once they have
been notified through a formal process of notice and takedown,

« The proposed repeal of the three sections proposes to take away these two
pillars that were introduced into the Copyright Law in 2019 and to put
Kenya back on the dubious list of countries that do not guarantee the
privacy and freedom of online content.

Recommendation

*» The Copyright Amendment Bill 2021 should be amended by deleting sections 5,
6 and 7 so that sections 35B, 35C, 35D of the Copyright Act are not repealed but
retained.

FURTHER ELABORATIOM

Who are intermediaries and why protect them from liability for user-
generated coritent?
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» Internet intermediaries is a broad term which includes differant kinds of business
models critical to both the internet and the small and medium business
ecosystem - website hosting companies, intemet service providers (ISPs),
information search and retrieval service providers, social media platforms - who
play a crucial role in enabling people to access the internet and in transmitting
third-party content.

* Internet intermediaries are distinct from ‘content producers’, who are responsible
for producing information in the first place and posting it online. Intermediaries
simply provide the infrastructure for the sharing of content and have nothing to
do with the content itself.

« Throughout the werld, including in the African Union, the general principle that
intermediaries should not be liable for their user's content, and that therefore
they should not have any general legal obligation to monitor user content or be
responsible for its accuracy, its maintenance and it's annotating, has been
recognised. This principle has its strongest foundations in freedom of expression
and individual privacy, which are rights guaranteed both by the Constitution of
Kenya as well as regional and international law.

Intermediaries have positive value for the society (culture, education,
freedom of expression)

« Intermet allows anyone, anywhere to instantly connect with billions of people
around the world. Through a variety of online services -- search engines, social
networks, video sites, blogging tools, auction services, and many others -- we are
able to create content, find information published by one other, communicate,
and buy and sell goods and services. Platforms and services that help users
interact with another are often called 'intermediaries,” and as the Internet
evolves, so too do intermediaries.

» Internet has democratized creativity as well as it has democratized access to
culture and knowledge, everyone can be a creator today, and more content
(including positive and educational content) is produced than ever before.

= These amateur creators become professionals and find global audience thanks to
the intermediary platforms that blossomed in the framework of legal certainty
and intermediary liability protection.

= Services like ViuSasa, ShowMax, Netlix, YouTube, would never exist in the
if there wasn't a legal certainty and protection from intermediary liability.

The need for protaction
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* When intermediaries are exposed to the risk of criminal or civil liability for
content on their networks, this creates a legal barrier to market entry for
entrepreneurs using the intermediary business model. It also incentivises them
to control or police this content, and this has a chilling effect on the free flow of
information, which is the lifeblood of the new information society and information
economy. [Source: APC Report: The Liability of Internet Intermediaries in Nigeria,
Kenva, South Africa and Uganda: An uncertain terrain, Alex Komninos, 2002]

» The risk that intermediaries face legal action for facilitating access to user-
generated content and by prescribing a high compliance effort they need to
make to be considered exempt from liability, can influence the size and vibrancy
of the Internet start-up and hence the e-commerce ecosystem [The Economic

Impact of Safe-Harbours in Internet Intermediary Start-ups - Oxera Study, 2015]

What kind of protection would be adequate?

In order to serve this broad purpose, an ideal law on intermediary liability protection
would meet the following criteria:

= Removal obligations should pertain to illegal content

* Intermediaries should have no general monitoring or filtering
obligation for illegal content;

+ Instead, any removal requirements should be part of a well-balanced
notice and takedown _system; and

« Fair process and protections against abusive removals - including
meaningful requirements for what constitutes a valid removal request
(e.g., clearly identifying the content at issue by URL; a clear statement of
the basis of the legal claim); a robust ability for both users and service
providers to contest such requests.

RECOMMENDATION

The proposed repeal of the three sections proposes to take away fundamental pillars in
the protection of intermediaries/ISPS that were introduced into the Copyright Law in
2019 and to put Kenya back on the dubious list of countries that do not guarantee the
privacy and freedom of anline content,

= Recommendation: The Copyright Amendment Bill 2021 be amended by deleting
sections 5, 6 and 7 so that the Copyright Act sections 358, 35C, 35D are not
repealed but retained.






Clause 8 of the Bill provides for powers of the Cabinet Secretary to prescribe fees and
the formats for registration of copyright works.

Whereas its Memorandum of Objects and Reasons, the Copyright Amendment Bill 2021
statement on delegation of legislative powers and limitation of fundamental rights and
freedoms states that,"The Bill does not delegate legislative powers to the Cabinet
Secretary. It does not limit fundamental rights and freedoms,” the body of the Bill
oppositely;-

(a) limits three(3) fundamental rights and freedoms,
(1) freedom to seek, receive and impart information or ideas
(ii) freedom of artistic creativity
(iii} access to information

(b) delegates, carte blanche, legislative powers to the Cabinet Secretary. The law
should be stable, predictable and reliable and applied uniformly/blindly. Coding
undefined —special circumstances creates room for legal uncertainties and
unpredictability.

(c) The Bill is conflicting with Article 2 of the constitution

-. Seeks to establish an exclusive ("ringtones”) Registry, whereas a registry for all
copyright holders already exists at the Kenya Copyright Board appointeee

-. Delegates carte blanche legislative authority to Cabinet Secretary
-. Conflates the roles of statutory copyright regulator with those of a collecting

3. opens avenues to illegitimate collection and unaccountable misuse of copyright
royalties

7. (i) whereas facially appealing to ringtones copyright owners, the Bill’s revenue share
formula quietly equates proposed new registry collecting agency those same rights.
This means that the “new” collecting agency may collect all high percentage revenues
- but only share a small fraction to the bona fide ring tones copyright holders. (ii) Be
that as it may, leave room for contracts

IN CONCLUSION, internet censorship through overzealous copyright enforcement is
now back as a real and far-reaching freedom of expression threat to the citizens

On our 2019 Memorandum of Views to this Committee on extra safequards - when in
agreement with Intermediary Liability protection , we wrote ;-

--begin quote--

Infringement Section358(4)
Recommendation

Rephrase 35B(4) to:

—An Internet Service Provider shall disable access to the material expeditiously and
within expeditiously with a role for the Competent Authority to adjudicate, considering
the circumstances of the case unless it receives a counter notice from the entity






accused of infringement or any other person exercising a legal right by making
available the content fulfilling the requirements set out for a takedown notice and
contesting the contents of the takedown notice.

Justification:

1. Requiring take down within 48 hours is unfair and unworkable for I1SPs. There's need
to consider the complexity of the take-down requests: The ISP needs mare time to
assess whether the content is actually lawful. Some content may require language
translation, some notices may be sent during non-working days. Each take-down
request needs to be considered on its own unique circumstances.

A 48 hr notice would mean ISPs may not have encugh time and they will tend to
remove content automatically, which will lead to a form of censorship.

This will also hurt I15Ps business, because in order to comply they will need to dedicate
a lot of resources for dealing with take-down notices within a short time, The short
time-line will incentivize people who may not have a proper basis to file take down
requests, leading to a vicious cycle raising the compliance burden for ISPs,

2. It is should not be the case that only a person who has been accused of
infringement can file a counter-notice. Sometimes the person filing the takedown
notice could be wrong about who the uploading/infringing party is; or the uploaded
content may be subject to a joint ownership; or the copyright to it may have been
assigned. It may also be that the content may be in the public domain or owned by the
government and therefore many parties may exercise a public-interest right to counter
the takedown notice,

Ensure due process and rational safeguards in copyright enforcement and protect from
censorship through copyright balancing with access to information which is a
fundamental right.

--end guote--
Among known institutions opposed to the Bill include,

Government:

Kenya Copyright Board,
Communications Authority of Kenya
Kenya Film Classification Board
Kenya Film Commission

Creative Sector:

Kenya Publishers Assaciation
Creative Economy Working Group (more than 20 local creative industries entities)
International Publishers Association
Human Rights

Article 19

CODE-IP Trust

See Annex Il for more elaborate recommendations






0202 ‘SNOLIYVINDTH

(DINOHLOFTE) SNOLLDVSNY L

ANYT QIS0d0dd THL NO INTWAIVLE
LW AHOINTNOET 40 NOLINIIALLOMN
suonEenEaY JuondaH puey puy

‘Ajaandadsal swonojsifay

Amipisqng UOTETETOT T
THNOT GATH pue S3[y Hno.) suieadng
THIL 01 O] aae s suoTeiadry sarnsifey _
SN 0U] SaamuRA TG SITHESTI] ST Jou .
_ T TNy awaiang o] Jaypiay ajduexa 1o _
(suopemBay) uone(sidal
AJEIPISQNS JO UTELWOP 3i) UT 3B ang ‘s|ieap RO
; . ! ; al Jo JIe1s aq [[eys AnsTaay am Jo Jyeis syl (7) m
aanensuwpe pue fempaioid ‘pruonesado (uone[siBal Aerprsqns ‘pIEOg _
uo suonmnsul dupuawajdun Bupsanp 107 11 aaes) 1% [edoun] 2 UM 3010 U 34 [[eUS yagsm Ansiay | (T=1) Ansidar
1Yy [edoutg 2y, sapnfyea weisnd aanejsiay atyl Wo1j UDTIDas AnUa Aafac] SISy [PuUCHEN B PAYSHgRISa 51 asay L (1) Yo s1yEu jrUonEp] e
dapunuiasan) I
paurjap spuaupuawn pasodoad
30 saTueduIoD SUOTEJUNIIUOIA[a) £q S3I0M pup uonmifap ap aagap (1)
ajqeEuddoo e jo asn ajqisnerd Aaaa eg
saambar Afenbs | aum yoeq Sup, Bungap (1) 10 535N S10M A[qeIginddoo e ® 10 1opemBno ap o) Jerado
ajqsnefd [re augap osqe 1nq UonENUNUNLOI[) B £g padeqd 1 yomm auoy
«2PN[I%3 01 51 aweu o1, adeppe aip Budjddy ()] aum yoeq Suw, sugap ‘sag (1)| e 1o s vondposgns sueaw , 2um yoeq Fuil, Fa 7
h (molaq ass)sErap woneyRwidun Lep-oi-Kep 511 precq aw 18 Anstdxg sigEng MWL UOTIAs I2pUn patsTjgeisa "
| oy Ansfday ayL Jo uBuIsIqeIsa A YUTjac] | [ewopen] ap sueaw Ansiday, | Ansilay siyBny euoney i sueaw  AnsiSay,, z uonepdiam] | _
|
AjEUonEy UM EPUa M o3| sasododg | uonaag w_._.H_ m=mu:

UGIEDa[a 9AJe[SI0F | PUE AdjsiDay pasodald (] 1dvd

il e i S S e e

. ———— e

e e






WA FPuswepun,]

uoneueyu] m s5acoy Jrqnd Burnoddns pue

siaumo WEidoo o Aoustedsuen s pieog A

s[adiwod 1%3) papualImoIal at Supupeuew (AL)

sampadold pue §{o01 ANENSTUILIPE

U0 NEPURL 1% SUannsul Lomes

uo Sunpeonu: sproae 1y fedpung ()

AnsiEay

siydry [PuonEpN M, SIMNsUod Lfoexa

1B0M UD Unisnjuond Supnponul proae (1)
Ansdal [enoe oy you 51 Jeuod,, i (1)

-Bupapisuoo Ansrday sydng

[EUEHEN IR0 UMORE- ,, STHOM 210 313[ap (q)

"TOTI2A% AU JO QLT AUy 01 UOTIDSS
at) jo asodind ap sudme - spzom wiuddos jo
uonensidan ,Jomjea ayp,, spiom aip ppe (e)

hnstiay

I - RUOHE N SR Se-BM O g
&3 sy1om fdoo jo vonensida
Ammunjoa auy 103 [euod auruo
ue pauejuiew pue padojaasp

0 0} a5nE] [[Es preog

N ‘giE uonaas jo Aelauad

a1 o1 aofpnfaxd o

‘Anstday siydry

TeUCnEs] ol 58 WMoy 29 o) $410m 18 sdos
Jo uonensidai 10§ [epod AUTJUO UE pauleIuEw
pue padoaap aq o) asned [[eys preog ayl ‘g
uon3as jo Lijeseuad ag 01 aotpnlaid o

(TIore

Ansiday

SIYBry [euonEp 2]
ua uopensrdar AIeunjo

DZ0Z ‘suonenday (suopoesuely |
Jfuoaoa|q) uonensiday pue oo 4
‘sapnjaul siuswnnsu] Lomelg pasodoad ayg,

"52S53UTSNg pue AJJUnImoD ay uo
suonemaay ay jo weduy sy ssasse o) pasedaid
Uaq sey (Z0g ‘suonemday (druondary)
suonoesuel] pue] pasodoad ap wo JumAEG
peduy Hoemday e ey oqgnd [eRuad

a1 SAYNOU AQ31AY UOISSIUIIDT) PUET] [PUOTEN
3 pUE AMSEAL] [EBODEN ) Aelamnag
1UIGRT) ) [TM UOTIEI[NSU0 Ut “Buiuueyd
[E2IsAy pue spuet jo Ansnnjy ‘Aeanag
JauqeD aip (£10Z Jo £2 'ON) 19V Sitaumusug
AloImiElg atp Jo g Uonoas o INVSHNd

iy i et

AT e e L S e Pl T






(suonenday) uonersifa Amprsqng o) jaq

afaCl

fstom Enddoo
aamoadsal g jo suonensidal 10
1BULIOJ 21 aquasasd Aew ATejamDag Jaulgen) ayL

(q}

|8

UOTIBLaj]
55300% 0} ARy [rusuwepun) Sunonnsgo juage
UE S8 Junoe aq pinom AIFanas aumgen) sy

3]

iAnstday s1qEny [ewonen a1 Surssaooe
10§ $99] 11 aquosand Lew £90100€ JauIqery AL

()
(vela

100Z JO £ "ON | _
J0 G V0TS |
10 IUApULNY

~

UOREULIO)U] 01 SS330% Jo 1@y
[PualEpUn, $aiedau uoneuLojul uonens R
wdnAdod uiproqpis Futpueisyiimion ()

.523] ssa0oe, mau fuisodur jo siseq ai
se pagnsnl £[118] 3q 10UUED SUIUO LOTIEWIO]
nonenstdan nEuddoo Bunysiqnd Ajazaw (ar)

SINOQE] AANERL
SI2UMO WFUAdoD ap)) eucg Jo 553008 Al
Wod wWosu] 1sniun satap pinos OgODEN (1)

UOTIDUT Uol2a[]od
san[edol (pD)uonesueii JuawaSeueyy
3ATIB[[0D) Sawnsse ojeEayy wEuddon
311 — OHODTH ‘paye1p Lpuawnd se (1)

"PIROY] L) 03 AJEPUERLT AATIE[STEA] §, USRI
aedafap  preog a1 Aq paguosand aq {ew
B SUDRIpU0s gans o) 1elgng,, ayaunpg apo (1)

auoiiana 0 a[qIssanae

Apaaxy aq [eys uoneuLoguy
uonensidas auddos Leuwmmg

“Anstday siyBry [euoney

3 yEnomp sy1om WYALIAdod s ssa00e Lew
uosiad Aue ‘saa] paquosad ap jo wawded
uodn pue preog 2 £q paquasaid ag

Arur s® sHONTpUOD Yans o Palgng

(e)ore

annzalqo ay

01 21g10ads adenBuel 1ea[> pue ajdums jo asn (1)
AR

A, ST [ewod 3 1eq durumsasd spioae (1)
s3aufsse

wBuddoo pue sreumo JyBuides usamiag
sandsip uo JUAAATOAU] SPIOAR ME] [ (1)

‘[eniod
JUT[UO 3L 18 SYI0M ITaL] 1215150
Aew staploy nBuddoo apy puog

‘Anstiay swdry (euonep 2 uo syI0M
Iay 1o sy serstdas Aew agBizddoo e Jo sapjoy
& 10 sypom 1Fuddoo jo Jompne ayp

(Z)ove |

i







‘Rpoyine aanepsida) wawerpred jo vonedapEp
snaaduep Alaa Ing ayoun)q wup3 Ljuo jou ame
LAirssa0au Bunpdun aquosaad dow,, ‘spiom ay.

[y sseydusa]
*Ansi8ay sYETy [rooney Al jo suopaumny
3 Jo aouenuoad s o0 Azessadau

aajap | dunpdue aquinsaad few Leanag pumgen ay, (p) ‘01
‘Kyi1enb 10u op 1531 a1 afym ajqensidar
se dqirenb sytom igBriidos jo sadfy awos Auo
Ay Kmsnl pmoys Limanag amgen al () “Ansyiay SISty [EUCHEN AU (1M _
a[qens)da1 ame ey sy1om 1Enidos
(suopemiz=y) uonesiFa Lepisgng o 1ajac] (1) aajacy | jo adk atp aquosand dew £e1amag euigen) ay {2} 5

FY TS T T

54 e et e AL L] i i






, group
PO Box 66272-0030]
Mpirabi
Tel: 20 2694400

MEMORANDUM ON THE COPYRIGHT (AMENDMENT) BILL 2021
BY THE CREATIVE ECONOMY WORKING GROUP
EXECUTIVE SUMMARY

This Memorandum consists of two sections. The first part delves on the Copyright Amendment
Bill 2021 and how it violates the fundamental rnights and freedoms guaranteed by the
Constitution of Kenya.

The second part engages the Copyright Amendment Bill 2021 and how it encroaches on the
legal mandates of statutory instruments. Under this section, we hold the view that Parliament s
role 15 to pass an Act within the framework of policy or law then provide space for Statutory
Instruments under delegated legislation to subsequently fill out the precize details of the faw —
and its implementation thereafter.

It is important to avoid cluttering the Principal Acis with miniscule implementation directives
that shorten the law’s longevity. This would save Parliament from tuming into an agency
implementing its own enactments. Among the resultant consequences of the overload would
inclade persistent conflicts with the Executive’s Regulatory Agencies (SAGAs), disputatious
mandates, and burdening the judiciary with additional lawsuits. The cluttering could culminate
in public distrust in and apathy of the law and, inevitably, further burden parliament’s own
legmslative agenda of managing detailed implementation guidelines, procedures, protocols,
govemance, sdministration, performance, hiring and firing, and more.

Therefore, we hold the view that law implementation instruments (regulations) are the Just,
Fair and Reasonable tools to actualise the Act.

Whereas its Memorandum of Objects and Reasons, the Copyright Amendment Bill 2021
statement on delegation of legislative powers and limitation of fundamental rights and
freedoms states that "The Bill does not delegate legislative powers to the Cabinet Secrerary. Ji
does not limit fundamental rights and freedoms,” the body of the Bill in reality;-

{a) limits three(3) fundamental rights and freedoms,
(i) freedom to seek, receive and impart information or ideas
(it} freedom of artistic creativity
{(iii) access to information






(b} delegates, carte blanche, legislative povers io the Cabinet Secretary. The low should be
stable, predictable and reliable and applied uniformiy/blindly. Coding undefined—specisl
circumstances creates room for legal unceriainties and unprediciability.

Notwithstanding our view that the operationalisation of proposed “National Rights Registry”
(hereafter “Registry™) should be under subsequent Regulations (rather than the body of the
Act), the four concerns on this sections are;-

(1) a more elaborate and functional copyright rights registry already exists under the Kenya
Copyright Board. Any interested rights holders (including “ring back tunes,” book authors,
software developers, fashion designers, artistes, visual artists, filmmakers, comedians,
dancers, architects, photographers, and all other bona fide (literally, artistic, audiovisual
and software, et cetera) creative workers copyright can and already do voluntarily register
their rights'.

What is the Copyright Amendment Bill 2021 seeking to remedy?

(2) KECOBO'’s independence as the copyright regulator would be compromised by the
proposal, "Subject to such conditions as may be prescribed by the Board and upon paymient
of the prescribed fees, any person may access the copyright works through the National
Righis Registry,” considering that;-

(2) one of its proposed new functions would to collect royalties from any person aceessing
private copyright works in their possession as an entrusted, independent, public service
institution and NOT a private members royalties’ Collecting Management
Organisation,

(b) the proposed new access to registration information restriction (currently freely
published to the public) erodes Right to Access Information fundamental right
guaranteed by the Constitution of Kenya,

(c) the Board should not be granted blanket legal authority to “prescribe” conditions of
access over and above the fees determined thereof

(3) The proposal that, “The Cabinet Secretary may prescribe anything necessary for the
performance of the functions of the National Rights Registry,” is not only asking parliament
to delegate its legislative mandate to and grant the Minister carte blanche legal authority
“to prescribe anything" the Minister so desired while guaranteed protection by the law,

(4) While we welcome prescribing of ringtones revenues sharing formula (but on Regulations
not body of the Act), the sum total of the individual fractions must add up to 100 per centum.

1 hitps:ifnmeopyright. o ke/signup - Registration jexplainer video hips:fyoutu be/IrX K ikbkFuQ






At present they total to 73% wiich raises the question as to who exactly will end up talid
the undisclosed 25% balance of revenue?

(a) The Memorandum of Objects and Reasons further states that the Copyright Amendinen!
Bill 2021, %is intended to remove the ambiguity in the role of internet service provider.”

As a fundamental principal, new legislation should only repeal provisions already provided for
on earlier legislation if, and only if, the proposed repeals are now accommodated in law
elsewhere. To repeal such prior enacted provisions without their legal accommodation
elsewhere not only wastes all their prior considered legislative justification, re-introduces legal
lacunae/uncertainties,

Therefore, the statement that the Bill is intended to remove the ambiguity in the role of internet
service provider is materially incorrect.

The detailed comments below delve deeper into proposed Copyright Amendment Bill 2021
proposals.

Signed

-

Prof. Kimani Njogu
Chair,
Creative Economy Working Group.






About The Creative Economy Working Group (CEWG)

The Creative Economy Working Group (CEWG) was founded by thirteen institations working
in the culture and creative sector in 2012 in order to explore how a facilitative policy and
legislative framework could be developed for the advancement of culture, arts and media in
Kenya. Previously, members of the Working Group had been actively involved in entrenching
rights related to artistic and cultural expression in the Constitution of Kenya. At that ime the
group met as the Consultative Committee on Culture and the Constitution and worked closely
with the Ministry of Culture. With the promulgation of the Censtitution in 2010, the Committee
was disbanded and some members reconvened to form the Creative Economy Working Group
to focus mainly on policy and legislative issues related to the creative sector in Kenya and
within the East African Community through advocacy, knowledge sharing forums, publications
and partnership building.

The following institutional members of the Creative Economy Working Group endorse the
Memorandum

Institutions:

1. Twaweza Communications

2.  Content Development & Intellectual Property Trust
3. The GoDown Arts Centre

4. Kenya Scriptwriters Guild

5. The Creative Garage

6. Book Bunk Trust

7. The Orature Collective

8. GoSheng Services

9.  Dwocubox — EADFF

10. Content House

11. The Nest Collective

12. Bumi Media

13. CINE Arts Afrika

14. PAWA 254

15. TICAH

16. Mairobi Film Festival

17. Bloggers Association of Kenya






PART 1. Proposed Repea) of Sections 35B.35C and 35D

SUMMARY

The Proposed repeal of Sections 35B, 35C and 35D of the Copyright Act will take away
Sundanmental-rights-based protections introduced into the Copyright Act in 2019

= Contrary to what is stated in the Memorandum of Objects and Reasons, the Copyright
Amendment Bill 2021 actually proposes to limit fundamental rights and freedoms

= The Constitution of Kenya Article 33 guarantees the freedom of expression which is
defined to include “freedom to seek, receive and impart information or ideas™ and
“freedom of artistic creativity™.

* The only limits to that right are set out in the same Article as propaganda for war,
inciterment to violence and hate speech.

+ This principle has its strongest foundations in freedom of expression which is a right
guaranteed both by the Constitution of Kenya as well as regional and international law.

« The Internet is one of Kenya's foremost tools in facilitating freedom of expression and
artistic creativity. It has democratised access to information and ideas and the right to
express and disseminate information. It functions as a site for the stimulation of the
imagination and creativity, and it is an economic engine for many of our SMEs and
youth.

« Throughout the world, including in the African Union, the principle of Infermediary
Protection requires that in order not to unconstitutionally censor the internet, it is
important that Internet Service Providers be protected from being held liable for content
of which they are only acting as a mere conduit or transmitter.

« It is also recognized the two fundamental pillars of the principle of Intermediary
Protection are that;

a. ISPs are to be expressly exempted from anv general obligation to monitor the
content passing through their networks. This is both for practical purposes:
(Imagine if we asked the post office to open every letter to see if it contained hate
speech - it would violate our privacy and take ages to receive our paper mail. The
same thing for [SPs, it would violate our online privacy and take ages for your email
to be delivered).

b. There ought to be a workable notice and takedown system. Rather than monitor all
content (which in any case is technically impossible with encrypted content) ISPs
take action on any content that may violate copyright law once they have been
notified through a formal process of notice and takedown.

« The proposed repeal of the three sections proposes to take away these two pillars that
were introduced into the Copyright Law in 2019 and to put Kenya back on the dubious
list of countries that do not guarantee the privacy and freedom of online content.

Recommendation
» The Copyright Amendment Bill 2021 should be amended by deleting sections 5, 6 and
7 so that sectious 358, 35C, 35D of the Copyright Act are no: repealed but retained.
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THER ELABORATION

Wha are intermediaries and why protect them from liability for user-generated content?

Internet intermediaries is a broad tenm which includes different kinds of business
models crnitical to both the internet and the small and medium business ecosystem -
website hosting companies, internet service providers (ISPs), information search and
retrieval service providers, social media platforms - who play a crucial role in enabling
people to access the internet and in transmitting third-party content,

Internet intermediaries are distinct from ‘content producers’, who are responsible for
producing information in the first place and posting it online. Intermediaries simply
provide the infrastructure for the sharing of content and have nothing to do with the
content itself

Throughout the world, including in the African Union, the general principle that
intermediaries should not be liable for their user’s content, and that therefore they
should not have any general legal obligation to monitor user content or be responsible
for its accuracy, its maintenance and it’s annotation, has been recognised. This principle
has its strongest foundations in freedom of expression and individual privacy, which
are rights guaranteed both by the Constitution of Kenya as well as regional and
international law,

Intermediaries have positive value for the society (culture, education, fresdom of
expression)

Internet allows anyone, anywhere to instantly connect with billions of people around
the world. Through a variety of online services — search engines, social networks, video
sites, blogging tools, auction services, and many others - we are able to create content,
find information published by one other, communicate, and buy and sell goods and
services, Platforms and services that help users interact with another are often called
'mtermediaries,” and as the Internet evolves, so too do intermediaries.

[nternet has democratized creativity as well as access to culture and knowledge.
Everyone can be a creator today, and more content (including positive and educational
content) is produced than ever before.

These amateur creators become professionals and find global audiences thanks to the
intermediary platforms that blossomed in the framework of legal certainty and
intermediary liability protection.

services like ViuSasa, ShowMax, Netlix, YouTube, would never exist if there wasn’t
a legal certainty and protection from intermediary liability.

The need for protection
o When mtermediaries are exposed to the risk of criminal or civil liability for content on

their networks, this creates a legal barrier to market entry for entrepreneurs using the
imtermediary business model. It also incentivizes them to control or police this content,
and this has a chilling effect on the free flow of information, which is the iifeblood of






the new information society and mformation economy. [Sowrce: APC Report:
Linbilit of Internet {nfermediaries in Nigeiria, Kenve, South Africe and Ueanda, A
wicertain terrain, Alex Komninos, 20032 ]

o The risk that intermediaries face legal action for facilitating access o user-generaied
content and by prescribing a high compliance effort they need to make to be considerad
exempt from liability, can influence the size and vibrancy of the Intemet start-up and
hence the e-commerce ecosystem [The Economic fmpact of Safe-Harbours in Ineraer
fntermediary Stari-ups - Oxera Study, 201 5]

What kind of protection would be adequate?
In order to serve this broad purpose, an ideal law on intermediary liability protection would
meet the following criteria:
o Removal obligations should pertain to illegal content
o Intermediaries should have no general monitoring or filtering obligation for
illegal content;
o Instead, any removal requirements should be part of a well-balanced notice and
~ takedown system; and
= Fair process and protections against abusive removals — including meaningful
requirements for what constitutes a valid removal request (e.g., clearly
identifying the content at issue by URL; a clear statement of the basis of the
legal claim); a robust ability for both users and service providers to contest such

requests.
RE ON

The proposed repeal of the three sections proposes to take away fundamental pillars in the
protection of intermediaries/ISPS that were introduced into the Copyright Law in 2019 and to
put Kenya back on the dubious list of countries that do not guarantee the privacy and freedom
of online content.

»  Recommendation: The Copyright Amendment Bill 2021 be amended by deleting
sections 3, 6 and 7 so that the Copyright Act sections 358, 35C, 315D are not repealed
but retained.






PART [I: Proposed Registry and Legislative Delegation

Board.
(2) The staff of the Registry
shall be staff of the Board.

details. Such are in the domain of subsidiary
legislation (Regulations).

For example: Neither The Supreme Court
Act nor The Judicature Act ventures into
Courts Registries Operations which are lefi
to The Supreme Court Rules and High
Court ization and Administration)
Subsidiary Legislations respectively.

i Issue _,_..Em Section |Proposes Recommendation Rationale
- |
il Imterpretation |2 "Registry" means the National |"Registry” means the National | Delink the establishment of The Registry
Rights Registry Rights Registry at the Board | from its day-to-day implementation
‘established under section 34A; details{see below)
! 5 |
2. 12 "ring back tune" means (i) Yes, define "ring back (1) Applying the addage “to name is to
. _ subscription music ora tone | tune” but also define all exclude™
| which it played by a plausible copyrightable works
“ telecommunication operator to | uses or (ii) defining "ring back tune” equally
_ the originator of a call; requires that every plausible use of all
| (ii} delete the definition and | copyrightable works by telecommunications
. proposed amendments companies be defined
| thereinunder
% National rights |34A r: There is established a Delete entire section from the |Legislative custom excludes The Principal
registry |(1&2) |National Rights Registry which Principal Act (save it for Act directing implementing institutions on
shall be an office within the subsidiary legislation) operational, procedural and administrative







| And Land Electronic Regulations _
NOTIFICATION OF REGULATORY _
IMPACT STATEMENT ON THE i
PROPOSED LAND TRANSACTIONS |
(ELECTRONIC) REGULATIONS, 2020 _
FURSUANT to section 8 of the Statutory |
Instruments Act (No. 23 of 2013}, the
Cabinet Secretary, Ministry of Lands and |
Physical Planning, in consultation with the
Cabinet Secretary, the National Treasury

and the National Land Commission hereby _
notifies the general public that a Regulatory |
Impact Statement on the proposed Land
Transactions (Electronic) Repulations, 2020
has been prepared to assess the impact of

the Regulations on the community and _
businesses.

The proposed Statutory Instruments
includes, inter alia, Land Registration
| (Electronic Transactions) Regulations, 2020 |
hitps:/flands. go kelelectronic-regulations/ |

Voluntary
registration on
the National
Rights

| Registry.

34C(1)

Without prejudice to the
generality of section 34B, the
Board shall cause to be
Eacn_c_unm and maintained an
‘online portal for registration of
copyright works to be known as
| the National Rights Registry.

Without prejudice to the
generality of section 34B, the
Board shall cause to be
developed and maintained an
online portal for the voluntary
registration of copyright

(a) add the words “the veluniary™ m
registration of copyright works. ... aligns the |
purpose of the section to the Title of the

section. _

(b) delete the words * be-kaewn-as-the
| i sy= considering;-

*

—__}






ANNEX 5

COPIES OF THE ATTENDANCE
REGISTERS FOR THE PUBLIC

HEARING
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