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REPUBLI C OF KENYA

TWELFTH PARLI AMENT - FOURTH SESSI ON

THE NATI ONAL ASSEMBLY

VOTES AND PROCEEDI NGS

TUESDAY, NOVEMBER 03, 2020

L The House assenbled at thirty mnutes past Two Odock
2 The Proceedi ngs were opened wth Prayer

3. Presidi ng — the Speaker

4. COMMUNI CATI ON FROM THE CHAI R

The fdlow ng Co mmuni cati on was issued:

THE I MPORT OF THE JUDGEMENT OF THE HIGH COURT IN CONSTI TUTI ONAL
PETITION NO 284 OF 2019 AS CONSOLIDATED W TH CONSTI TUTI ONAL PETI TION
NQ 353 OF 2019 ON THE LEG SLATI VE FUNCTI ON OF THE NATI ONAL ASSEMBLY

Honourable M nbers,

As you may be aware, last week the Hgh Court in Constitutional Petition No. 284 of 2019
as consadidated with Constitutional Petition No. 353 of 2019, issued anongst ot her orders,
an order for cessation of consideration of all pending Hllsin both Houses of Parlianment
until the requirenent of Artide 11(( 3 of the Constitutionis first fufilled The Judge nment
also contai ns other related ded aratory orders that shall have a direct i nplicati on on the
legdative work of th's Fouse.

Honourahble Me nbers, consequently, on Friday 30" October, 2020, the House Busi ness
Committee dd neet and deliberate on the matter of the judgnent and took a firmview
that the judgnent is unconstituional, erroneous and flawedinlaw.

Honourable Me nmbers House Busi ness Committeein particdar noted with grave concern
that the court erred, misdirected and msapplied the Constitution on t he fdlow ngissues
anongst others-

(i) The Hgh Court faled to consider the architectural design of the hicaneral
Parlianentary syste munder the Constitution The Constitution has clearly set out
the mandate of the two Houses of Parliament. Artide 109 of the Constitution
mandates the National Assebly to enact hills not concern ng county governnents
without the partid pation of the Senate. The Senateis ony mandated to partid pate
inthe enact nent of laws concern ng county governments.
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(ii)) The Hgh Court’s Judgnent has effectively curtailled the National Assenblys
mandate under Artide 1093 of the Constituion by requiring that any HIll not
concerri ng county government nust be considered by the Senate too.

(iii) The Judgnment has also muted the provisions of Artide 114 of the Constitution as
read together with Article 109 § o the Constituion regardi ng nmoney-hlls;

(iv) The effect of the Hgh Court’s judgment is that M nbers of Parlianent and
Commtteesineither House of Parlianent cannot i ntroduce HBllsintheir respective
Houses, wthout the concurrence of the t wo Speakers. This curtails Me mbers’ right
tointiatelegidations and their right to represent the peope of the constituencies
and specia interests.

(v The Judgnent also atte mpts to set aside previousjudgnents of the Hgh Court and
the Court of Appeal which had validated sonme of the 231aws like The H nance Act,
2018 The National Governnent Constituency Developnent Fund Act, The
Computer Msuse and Cybercrines Act, No. 5 of 2018 The Statute Law
(Mscellaneous Anmendnents) Act, 2018 and The Statute Law ( Mscellaneous
Amendnents) Act, 2018 and 2019, anpngst ot hers.

(vi) The Judgment has grave imnplications on the general presumnption of
constitutionality of a statute and the legislative sovereignty and will affect
governnent taxation nmeasures, governnent international commitnents, refor ns
and policy decisions already takeninre ation to various Acts of Parlianent.

Honourable Me nbers, inview of the foregoing, [ therefore wishtoinfor myou that the
House Busi ness Conmittee resdved as fdlows inregard tothe Hgh Court judge nent -

1. THAT, the National Assenbly does appeal the decision of the Hgh Court in
Constitutional Petition No, 284 of 2019 as consodidated with Constitutional Petition
No. 353 of 2019, and,

2. THAT, inthe neantine, noleg sl ative business wll be undertaken by the Housein
the com ng days, whether fromt he National Asse nbly or the Senate pendi ng a way
forward onthe decision contai nedinthe Hgh Court’s Judg nent, while seeki ng stay
or setting aside of the Judge nent by the Court of Appeal.

I thank you

5 MESSAGES

The fdlow ng t wo nessages were conveyed:

(i) NOM NATION OF PERSONS FOR APPA NTMENT TO THE POSITIONS OF H GH
COMM SSI ONERS AND AMBASSADORS

Honourable Me nbers,

As you are aware, Standing Order 422 states, and I quote: (9 If a message is received
fromthe President, at ati me whenthe Houseis not in session the Speaker shdll fort hwth
cause t he message to be transnittedto every Me mber and shdll report the message to the
House onthe day the House next Sts"
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Inthisregard on 16" October 20201 di d notify all Me nmbers of t he National Asse nblythat
my office had received a Message from H's Excellency the President regard ng nom nation
of persons for appoi ntmrent as Hgh Co mmi ssioners and Anbassadors.

Honourable Me nmbers, HE the President, in exercise of powers conferred to hi mby the
provisions of Artide 132(2(¢ of the Constitution and sections 3 and 5 of the Public
Appoi it nents (Parliamentary Approval) Act, 2011 nom nated and now seeks the approval
of the National Assenhly, of the fdlow ng persons for appoi rit nent to t he respective offices
in Hgh Comm ssions, M ssions and Enbassies of the Republic o Kenya —

(A H GH COMM SI ONERS

Na ne Station
1. Anb. John Tigs Canberra
2. Ms. I mmacu ate Wambua Otawa
3. Anb. Catherine Mwang Pretoria
(B AMBASSADORS
1. Amb. Martin K mani United Nations - New York
2. Anb. Jean K nman UN Habitat - Nairol
3. Amb. Jean Kamau Addi s Ababa
4. Mr. i ndsay K ptiness Bangkok
S. Anb. Tom Anvolo Berlin
6. Anb. Lenmarron Kaanto Brasilia
7. Anmb. Danid Wanbura By unbura
8. Ms. Sella Munyi Harare
o. Maj. Gen (Rd) Samuel Juba
Nandwa
10. Maj. Gen (Rd) Neewa Khartoum
Mukal a
11 Anb. Benson Ogutu Moscow
12. Mr. Joshua Gati mu Tehran
13. Anb. Tabulrina Tokyo

Honourable Me nbers, you nmy recal that on 15k October 2020, the House passed a
reso utiontothe effect t hat, duri ngthe period of t he short recess, uponrecei pt of nanes of
persons nom nated for appoint nent to state or public offices requiring approval of the
House fromH Ethe President, the Speaker shall forthwithrefer the Messages contai ning
the name(s) tothe relevant Co mmtteefor consideration without having torecall the House
for a Special Stting

Infurtherance to the said resd ution of the House, I directed the (fice of the derkto
pronptly convey this nessage to all Me mbers of the National Assenbly, and consequently
referred the Message and Cwricdum Vitae of the nonminees to the Depart nental
Co mmi ttee on Defence and Foreign Rel ati ons to co mme nce necessary vetti ng processes as
conte npl ated under the Public Appoai rt nents (Parlianentary Approval) Act and Standing
Order 45 ( Gomnittd o pubic appont mertsto o mmttees.

Honourable Me nbers, section 8 of the Public Appoi nt nents ( Parlianent ary Approval) Act
requires that a Co mmittee shall consider a nom nation and table a report for debate and
decisioninthe House within fourteen (14 days fromthe date of notification whichis
today. In ths regard, the Commttee shoud tabe its report on the above nom nees
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soonest to enable t he House to concl ude the matter vithinthe statutory ti neli nes. I thank
you

(ii) THE 2020 STATE OF THE NATI ON ADDRESS TO PARUIAMENT BY HE THE
PRESI DENT OF THE REPUBLI C OF KENYA

Honourable M nbers,

Standi ng Order 42(2 of the National Assembly Standi ng Orders requires the Speaker to
cause the trans mssion of any Message received fromthe President at a ti re when the
House is not sitting to every Me mber and later report such Message to the House at its
next sitting Inths regard therefore, I wsh toinformthe House that I have received a
message from Hs Excellency the President dated 23 ¢ October, 2020 conveyi ng t hat he
intends to deliver the 2020 State of the Nation Address to Parlianent on Thursday, 12t
Nove nber, 2020, pursuant to Artide 132( 1) o the Constitution

Honourable Me nbers, the said Artide 132( 1)(H and (9 states, and I quote —

(1) The President shdl—
(B address a specid sitting of Parliament once every year and may address
Parliament at any ot her ti me; and
(d once every year —
(i) report, in an address to the nation on dl the measures taken and the
progress achieved in the redization of the nationd vdues, referred toin
Artide 10
(ii) publishinthe Gazettethe detdls of the measures and progress under sub-
paragraph(i); and
(iit) submt areport for debatetothe Nationd Assembly onthe progress madein
fufilling theinternationd oHigations of the Repubic”

Honourable Me nbers, Pursuant to Standing Order 22(2 of the National Assenbly
Standi ng Orders therefore, I wishto notify all Me mbers that a Specid Stting of Parlianent
will take place on Thursday, 12® November, 2020 at 230 p. m in the National
Assenbly Main Chamber, Parlianent Buildings and t hat the Speakers of the Houses of
Parlianent are nmking necessary arrangenents to facilitate the specia Stting of the
Houses dof Parlianent.

Besides, ] amaware that the offices of the Qerks of the Houses of Parlianent have since
comnenced preparations for the day, indudi ng seating arrangenents inline with the
Public Health Gui delines, and that dfidd irvitations wll be sent out inthe usual manner.
The Houseis accordingy, notified I thank you

6. PETI TI ON
The Menber for Klifi South (Hon Kti Chonga) presented a petition regard ng

di spossession of land bel ongi ng to O ndri- Makat a and Kaole Mllages in Chasi mba Ward,
Kilifi South Constituency on behalf of the Petitioners.
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- Petitionreferred to the Depart mentd Comnittee on Lands pursuant to Sand ng Order
2271

7. PAPERS LAI D

The fdlow ng Papers werelaid onthe Tabe of the House —

(i) Legal Notice No. 191 of 2020 relating to the Retirement Benefits (For ns and Fees)
(Anrendnent) Regu ations, 2020 and the Expl anatory Me norandum fromthe National
Treasury and the Explanatory Me norandum.

(ii)) Legal Notice No. 192 of 2020 relating to the Retirenent Benefits ( Mbrtgage Loans)
(Anrendnent) Regu ations, 2020 and the Exp anatory Me norandumfromthe National
Treasury and the Explanatory Me norandum.

(iii) Legal Notice No. 193 of 2020 relating to the Retirement Benefits (Unbrella Retire ment
Benefits Sche nes) (Amend nent) Regu ations, 2020 and t he Expl anatory Me norandum
fromthe National Treasury and the Exp anatory Me norandum

(iv) Legal Notice No. 197 of 2020 relating to the Public Hnance Managenent (Gedit
Guarantee Sche ne) Regu ations, 2020 fromthe National Treasury and t he Expl anatory
Me norandum

(v 2020 Budget Review and Outl ook Paper fromthe National Treasury and Hann ng

(vi) Sessional Paper 2 of 2020 on the Veterinary Policy from State Depart nent for
Li vestock

(vii) Sessional Paper 3 of 2020 on the Livestock Policy from State Depart nent for
Li vestock

(viii) The Report of the Auditor- General on the Hnancia Statenents in respect of the
Kenya Post (dfice Savings Bankfor the year ended 30" June, 2018 and t he certificates
therei n

(iX¥ The Report of the Steering Committee onthel nple nentation of the Buil d ng Bridges to
a United Kenya Taskforce Report.

(The Fbn (D.) Anos Kmunya, MP - Leader of Myjority Party
(¥ The Report of the Depart nental Commnittee on Defence and Foreign Rel ations on the

vetting of nominees for appoint nent to the position of Amnbassadors, Hgh
Co mmi ssioners and Per manent Represernt atives.

(The Fbn Katoo Qe Metita MP - Charperson, Depart mentd Committee on
Defence and Foreign Rel ations
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(x1) The Report of the Depart nental Commttee on Communication, [nfor mation and
Innovation on the vetting of Ms. | mnmacu ate Kassait as the nomnee for appoi nt nent
as a data comm ssioner.

(The Fbn Wlliam Ksang, MP - Chdirperson Depart mentd o mnittee on
Co mmurni cation, Irfor mation and I nnovation)
(xii) Reports of the Commttee on Delegated Legidation onits consi deration of:
(i) The Special Economnic Zones (Anendnent) Regu ations, 2020 ( Legal Notice No. 33 of
2020); and
(i) The CGrops (sugar) ( General) Regu ations, 2020 (Legal Notice No. 99 of 2020.

(The Fbn Muwiuki N agagua MP - Vce- Chdrperson (bmnittee
on Delegated Leg 4 dation)

8. NOTICES OF MOTI ON

The fdlow ng notices of Mtion were gven

(i Approval of the appoint nent of persons to the Offices of High Co mni ssioners,
Anbassadors and Permanent Representatives
(The Hon. Katoo e Metito, MP. — Chairperson, Depart mental Comnittee on Defence and
Foreign Rel ati ons)

THAT, takinginto considerationthe findi ngs of the Depart mental Committee on Defence
and Foreign Relations in its Report on the Vetting of Nomnees for appoint nment as
Amnbassadors, Hgh Comm ssioners and Perranent Representatives, ld d onthe Table of
the House on Tuesday November 03 2020, and pursuant to the provisions of Article
132(2(¢ of the Constitution and Section 8 of the Public Appoint nents (Parlianentary
Approval), Act, 2011, ths House approves the appoirt nent of the fdlow ng persons as
H gh Co mm ssioners, Anbassadors and Permanent Representatives —

1) Anb. John Tipis - H gh Co mmi ssioner to Canberra, Australig

2) Ms. Immaculate Wambua - H gh Commi ssioner to Qtawa, Canada;

3) Anb. Catherine Mwangi - H gh Commi ssioner to Pretoria, South
Africa;

4 Anb. Martin K mani - Per manent Representative to United
Nations, New York

5 Anb. Jean K mani - Per manent Representative to UN Hahitat,
Nairoh;

6 Anb. TomAnolo - Anmbassador to Berlin GCer nany;

7 Mr. Lindsay K ptiness - Amnmbassador to Bangkok, Thail and;

8 Anb. Daniel Wanbura - Anbassador to By umbura, Burundi;

9 Ms. Stella Munyi - Anbassador to Harare, Z4 nbabwe;

10 Maj. Gen (Rd) Samuel Nandwa - Amnmbassador to Juba, Sout h Sudan;

11) Maj. Gen (Rd) Ngewa Mukala - Amnmbassador to Khartoum Sudan

12) Anb. Benson Ogutu - Anbassador to Mbscow;, Russia

13 Mr. Joshua Gati mu - Ambassador to Tehran, Iran, and

14 Anb. Tabulrina - Anbassador to Tokyo, Japan
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(ii) Approval of the appoint nent of a person to the (ffice of the Data Co mni ssioner

(The Hon Wlliam Ksang, MP - Chairperson Departnmental Comnittee on
Co mmuni cations, I rfor mati on and I nnovation)

THAT, taking into consideration the findings of the Departnental Commttee on
Co mmuni cation I rformation and I nnovationinits Report onthe Vetting of a No m nee for
appoint ment as the Data Commissioner, ldd on the Table of the House on Tuesday,
November 03 2020, and pursuant tothe section 64 of the Data Protection Act, 2019 and
section 8 of the Public Appoint nents (Parlianentary Approval), Act, 2011, ths House
approves the appoi ntment of Ms. I mmaculate Kassait as the Data Co mmi ssioner.

(iii) The Reports of the Comnittee on Del egated Legislation onits consideration of the

Crops (Sugar) (General) Regulations, 2020 and the Special Econonic Zones

(Anend nent) Regul ations, 2020
(The Hon Miriuki Nagagua - Mce- Chairperson Committee of Delegated Leg sl ati on)

(a) THAT, this House adopts the Report of the Committee on Delegated Legislation on

its consideration of the Crops ( Sugar) ( General) Regu ations, 2020, laid onthe Table
of the House on Tuesday, November 03, 2020, and pursuant to sections 18 of the
Statutory Instrunents Act, 2013 and Standing Order 210 (4(H annuls in entirety
the Grops (Sugar) (General) Regu ations, 2020 (Legal Notice No. 99 of 2020).

(B THAT, this House adopts the Report of the Committee on Delegated Legislation on

its consideration of the Special Econonic Zones (Anmendnent) Regul ations, 20201 ai d
on the Table of the House on Tuesday, November 03, 2020, and pursuant to
sections 18 of the Statutory Instrunents Act, 2013 and Standing Order 210 (4 (D,
annuls in entirety the Specia Economc Zones (Anendnent) Regu ations, 2020
(Legal Notice No. 33 of 2020.

9. QUESTI ONS

(8 The fdlowng (rdi nary Questions were asked —

(@)

(i)

(i)

Question No. 229/2020 by the Me nber for Tigan a East (Hon Josephat Kabeabea)
regardi ng the status electridty connectivityin T gani a East Constituency.

(To be redied by the Cabinet Secretary for Energy before the Department d Comnittee on
Energy

Question No. 131/2020 by the Me nber for Nakuru Town East (Hon David G kari g)
and asked on his behalf by the Me mber for Narok East (Hon Aramat Le manken)
regarding the status of NH F coverage of the el derly peope.

(To be redied by the Cabinet Secretary for Fedth beforethe Department d Comnittee
on Fedth

Question No.279/2020 by the M nber for Lamu County (Hon Ruweida Obo)
regardi ng construction status of Mowaj unwali Seawall in Lanmu County.

(To be redied by the Cabinet Secretary for Transport, Infrastructwe, Fbusing Uban
Development & Pubic Wor ks before the Depart mentd Co mmttee on Transport, Pubic
Wor ks & Housi ng
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Question No.281/2020 by the Me mber for Sgowet-Soin (Hon K psengeret Koros)
regarding status of settlement of Hstorical pending clai ns at the Depart nent of
Correctional Services.

(To be redied by the Cabinet Secretary for Irterior & Coord nation of Nationd
Government beforethe Depart mertd Comnittee on Admiristraiion & Nationd Security

Question No.286/2020 by the Menber for Lanmu West (Hon Stanly Mut hamm)
regardi ng mitigation of Human- Wl dife conflict.

(To be redied by the Cabinet Secretary for Tourismand Wl dife beforethe
Depart mentd Comnittee on Environment & Not urd Resources)

Question No. 290/2020 by the Menber for Malava (Hon Maluulnend) regard ng
operation status of local flights during ths period of Covid- 19 Pande nmic.

(To be redied by the Cabinet Secretary for Transport, Infrastructure, Fbusing Uban
Development & Pubic Wor ks before the Depart mentd Co mmttee on Tr ansport, Public
Wor ks & Housi ng

Question No. 294 /2020 by the Me nber for Teso North ( Hon Oku Kaunya) regardi ng
the construction stat us of parki nglanes on Road A104 ( Nort hern Corridor at Mal aba
Aresq).

(To be redied by the Cabi net Secretary for Transport, Irfrastructure, Fbusing UWban
Development & Pubic Wor ks before the Depart mentd Co mmittee on Transport, Pubic
Wor ks & Housi ng

Question No. 300/2020 by the Me nber for Baringo Central (Hon Joshua Kandie)
regarding construction status of Kapkiai AtHetics Camp in Baringo Central
Constituency.

(To be redied by the Cabinet Secretary for Sports Cuture and before the Depart ment d
Sports Cdture and Tourisnj

Question No.301/2020 by the Me mber for Soy (Hon Caleb Kositany) regard ng
gazettenent of Pdice Road Bocks across the country.

(To be redied by the Cabinet Secretary for Interior & Coord nation of Nationd
Government beforethe Depart mentd Comnittee on Admristration & Nationd Security

Question No.302/2020 by the M mber for Mumas (Hon Bepgamn Washiali)
regardi ng receiversh pstatus of Mum as Sugar Conpany.

(To be redied by the Cabinet Secretary for Agricdture and Livestock before t he
Depart mentd Co mmittee on Agricdture and Livestoch

10. PROCEDURAL MOTION LI M TATI ON OF DEBATE

Mbtion nade and Question proposed-

THAT, pursuant tothe provisions of Standing Order 97( 1) and notwthstand ngt he

resa ution of the House of February 18 2020, the House further Orders that, duri ng the
Sittings of the House of November 3, 2020 up to and ind udi ng Dece nber 3, 2020, each
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speech in debate on Hlls, Mtions (indud ng Specid Mtions, Sessional Papers and
Committee Reports, shall be li mted as fdlows:- a maxi mim of two and half hours with
not more thanten (10) mnutes for the Mbver in noving and five (§ mnutesinrepying
and a maxi mumof five (§ mnutes for any other Me mber speaki ng, except for the Leader
of the Mpjority Party, the Leader of the M nority Party and t he Chairperson of the relevant
Comm ttee who shall be li mted to a maxinmum of ten (10 mnutes, and that priority in
speaki ng be accorded tothe Leader of the Mgjority Party, the Leader of the M nority Party
and Chairperson of the relevant Commttee, inthat order.

(The Fbn (Ir.) Anos Knmunya - Leader of the Mqj ority Party
There bei ng no debate arisi ng;

Question put and agreed to.

MOTI ON - ALTERATION OF THE CALENDER

Motion made and Question proposed —

THAT, pursuant tothe provisions of Standing Order 28 4, and taki ng cognizance of the rise
inthe spread of COVMID- 19 Pandenicinthe Country, this House resdves to further alter
its Calendar for the Fourth Session ( Regu ar Sessions), as anended on Septe mber 8 2020
and therefore orders as fdlows with respect to the Sittings of the House during the
period Nove nber 3 to Dece nber 3 2020 -

(8 that, the House wll hold-
(i) dafternoon Sttings on Tuesdays comnencing at 2 30 p m; and

(i) Morrning and Aternoon Sttings on Thursdays comnencing at 10.00 a. m and at
2.30 p m, respectively;

(B that, wth effect fromNove nber 4, 2020, the sittings of the House of
We dnesdays( Mbrri ng and Afternoory stand suspended and,

(9 that, notwthstandi ng the provisions of Standi ng Order 40( 3, on Thursday Mrn ngs,
busi ness not sponsored by the Mpjority, the M nority Party or a Commttee shall have
precedence over all other business, in such order as the House Busi ness Comm ttee
shall deter m ne.

(The Fbn (Dr.) Anos Kmunya - Leader of the Mqj ority Party
There bei ng no debate ari si ng;

Question put and agreed to.

12. MOTI ON - SESSI ONAL PAPER NQ 2 OF 2019 ON THE NATI ONAL POLI CY ON GENDER

AND DEVELOPMENT

Motion made and question proposed —
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13.

THAT, th's House adopts the Report of the Depart nental Committee on Labour and
Social Welfare on its consideration of the Sessional Paper No. 2 of 2019 on the National
Policy on Gender and Developnent laid onthe Table of the House on Thursday, October §
2020, and furt her approves Sessional Paper No. 2 of 2019 on the National Palicy on Gender
and Devel opnent.

(Charperson, Depart mentd Comnittee on Labour & Socid Vélfare)

Debateirnterrupted on Thursday, Qctober 15 2020 ( Aternoon resumed,;

(Change of Char fromthe Speaker tothe 2rd Chairperson of Co mmttees
There bei ng no other Me nber desiring to contri bute;
Mover Replied
Question of the Mtion deferred to anot her day.
And the ti ne being fifty five minutes past six Odock the Second Chairpersoninterrupted
the proceedi ngs and adjourned the House without Question put pursuant to the Standi ng
Or ders.

HOUSE ROSE - at fiftyfive mmnutes past six Odock

ME MORANDUM

The Speaker wll take the Chair on
Thursday, Nove nber 05, 2020 at 10.00 a. m

—_—— XX



